THE PaxauLiELE, 


OR 
CONFERENCE OF 


the Ciuill Law, the Canon Law, 


and the (ommon Law of this 
| Rcealme of England. 


| WHEREIN,THE AGREE © 
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TO THE MOST 


GRATIOVS AND 


Reuerende Father in God , 


lohn by the prouidence of God,Lord 


Archbiſhop of-Canterburie, Primate 
and Metropolitane of all Engine, 


and one of the Lords of her Ma- 


ieſhes molt honourable 
priuie Counſell, 


DME 2h 1obr reverend, andright ho- 
EL "'&, nourable. it is now arwelue- 
a monthpaſt ſuhence Ipreſen- 
d Toy 1ea to your Grace a compa- 
\ Y j-N 74iue diſcourſe of the lawes: 
A ACA 4 ſubicd deſeruing the in- 
DULLES /trious ſearch of ſome di- © 
wing braine, by mee ſuperficially handled, and a: it 
were left to others to be complementally perfetted: 
bur ſthence by good ſucceſſe and the fauour of che -. 
Almiohiie it hath gained the approbation of men 
Skilfull and learned, who haue perſwaded anden- . 
couraged mee ro make further propreſſe in this bu- 
ſineſſe, leaſt Imight ſeeme coy in weighing lightly 
| A 2 their 


The Epiſtle 


their frendly ſpeeches & carelesin refuſing ſo im- 


portant a taske, though ro me importable, as being 


the club of Hercules laid upon the fſholders of Hy- 


las ,7 hae again adueniuredupon this cumberſome 
prouince, and drawne other furrowes in this Hony 


ſoile : and a5 1hane continued the worke, ſo haue 1 
continuedthe deaication thereof in all conſlant ob- 
ſernance to your Lordſhip, whoſe regardfull coun- 
renance toward me hath merited more at my hands 
then ſuch worthleſſe paines, rather by the rrauaile 
of my pen, andthe pratticke of my contemplation, 
z0 publiſh and notifie to the worlde my dutifull 
thankfull and zealefull affefttion roward your gra- 
ces perſon, then by the unfeatured lampe ana diſ- 
proportioned bearewhelpe of my miſconceyuing, &* 
miſcarying endenoar go platforme a conſummaze 
and exemplarie Parallele or T rinomion, which is 
an obiett ro be aymed at, and a pray to be purſued; 
nor of the Stoneg all, the Muskerte, andthe Merlin, 


bus of the Eagle, the Goſhauke, and other birdes of 


an higher wing ,and more ſurmounting flight : and 
for = accompliſhment thereof it were to be wiſhed, 
that God would vouchſafe our Innes of Court with 
ſome ſecond Budxus,zhat is athird Varro, whoſe 
Skillinthe lawes mis ht bee exquiſue, whoſe paines 
extreme, whoſe reward excellent : for mine owne 
parre though 1 bee rather a raſhthen a voluntarie 
ſoldier in this campe, yet Tam bound by conſcience 


not roeatethe bread of idlenes, to do for my country 
whas 1 can, and ro labour in my calling as 1 9 
o__ a p 


T— a. area ee rr _ 


Dedicatorie. 
And whatſoeuer this Booke is , or whatſoeuer my 
ſelfe am, or whatſoeuer my prayer may prenaile 
with Almightie God , all theſe , if theſe be anie 
things, doe with the knee of ſubmiſsiue reuerence 
profeſse vaſsallage.ro your Lordſhip . And if the 
Heauens would ſympathize with my hart, and my 
hart ſhould not by pleaſing my ſelfe, and others, 
diſpleaſe your Grace , the verie Heanens ſhould be 
long without you , that this land may be long the 
berter for your Lordſhip. T he God of heauengraunt 
this tf is be his will, for Learninges. ſake, Que 
duplicecs tendens ad ſydera palmas , prayerh for 
the ſame : Vertuc prayeth for the ſame : Straun- 
gers pray for the ſame : Beneficence rothe riche : 
Munificence 70 rhe poore , crane the ſame: The 
Church with ſacred vowes : The Common weale 


with more then common wiſhes implore the ſame . 


What period can be better then prayer ? T herefore 


here 1 caſt anchor , aud bind vp theſe ſpreading 


lines. 


Your Graces moſt hum- 
ble to commaund: 


WILLIAM FVLBECKE. 


93. 


 ThelIntroducttion to the ſe- 


cond part of the Parallele, or 


conference of the Ciuill Law, 
the Common Law &c. 


PALOmomathes, when the firſt con- 
Af ference of the three Lawes was 
ZXX2Y| finiſhed, gaue himſelte to his 
recreation,which was the hunting of the 
Bucke , an exerciſe commendable for 


Gentlemen, and vſed in auncient time of 


them ,whoſe high eſtates had entitled 
them with the names of Heroes,& Semiaet. 
But when winter began to ſhed his cold 
influence,and to repleniſh the aire with 
congealing vapours ,to make the earth 
as it were a naked beldam, and to cauſe 
the dugges ofthe ſeato ſwell with ſurg- 


u2s t 
ing billowes , Nomomarhes retired to his 


bookes,and aue a farewel to the fields, 
betrothing Pimſe fe that winter to his 
ſtudie. And becaule the 1uice of the late 
conference of the Lawes had turned to 
good bloud in his mind,he meantto re- 
continue the conference , of which he 


had a moreftrict regard then of the for- 


mer: 


—sQlSSS. 
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mer: For when it was rumord inthe 
countrie where Nomemathes dwelt , that 
ſuch a conference was had : and after- 
ward certain copies were diſperſed,and 
diuulgated,ſome werewel pleaſed,fome 
were diſcontented with the Dialogues: 
Pro capru lectoris habent ſuafatalibelli. Amongſt 
the reſt that were diſconteted was a Par- 
ſon,a plaine countrie man, and a gentle 
man not ynlearned,who when they had 
heard , that Nomomathes meant to reuiue 
and recontinue the conference , purpo- 
ſed to goto his houle, and to opentheir 
mindes as they conceiued of the confe- 
rence.Their purpoſe they followed,and 
to the houſe they came , where beeitig 
kindly and curteouſlic entertained of 
Nomomathes, and in their by-talke glaun- 
cing at. the Dialogues: Nomomathes willed 
them to ſpare no ſpeech, and proteſled 
that hee would willinglie admit their 
cenſures, and that he would heare them 
in order: They ſeeing his patience pre- 
pared,deliuered in few words their pri- 
uate conceits . And firſt the gentleman 

bs, tooke 


The Introdufion. 


tooke exception to the diſcourſes of 
Codicgnoites: for that he inthe firſt Dia- 
logue, diſcuſsing matters of common 
weale,and of the Ciuill Law, did forget 
to handle verie important matters , and 
to his profeſsion not impertinent , The 
firſt was becauſe hee did not treat of 
Dettes, a thing in the Ciuill Law not 
omitted : and yet in no Law ſuthciently 
debated. Secondly , he ſpeaketh no- 
thing of Accompts or reckonings,wher- 
as that isa large and frequentritle 1n the 
Ciuill Law. Laſtly ſpeaking ex profeſs 
of the originall of Tenures and ſer- 
uices in the tourth Dialogue , he ſpea- 
keth verie little of Conditions , which 


verie often are the conſtituent cauſes. 


of theſe Seruices: Vith this he con- 
cluded , and then ſpake the Parſon, 
who did expoſtulate with the Canonift 


ſome 1niuries , becauſe the Canon be- 


ing ſo full and pregnant in matter 
of Tythe , hee did not vouchſafe to 
ſpeake ame one woord of Tythes : 
And whereas we haue Parſons ſaid he, 


| haue 


—_—— is... 
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haue much impediment by rrohibirlons, 
and many times wrong,when they come 
to triall : for the countrie people which 
arethe Iurors,who haue no more deſire 
to paic their Tythes,then the Diuel hath 
to- loſe his entercourſe with the ſeauen 
deadly finnes ; the Pope to be a Prote- 
ſtant , and a Beareto go to the ſtake. If 
any Prohibition concerning Tythes 
come to be tried by them, ar as ſure to 
paſſe againſt the Parſon,as an old chim «+ 
ney 15 ſure of blacknes . But let any mat- 
ter come to be tried touching common, 
which concerneth themſelues, and their 
owne profit, they will as furelie go with 
the commoner , as the cloudes goe with 
the Northeaſt wind : Therefore it ſee- * 
med ro himto be verie conuenient, that 
becauſethe Canon doth ſo much fauour 
Parſons, that therefore the Canonifſt e(- 
pectally ſhould haue debated at large of 
theſe matters : And he thought the Ca- 
noniſt ſpeaking ſo little of them in the 
whole diſcourſe , was much troubled 


with the tooth-ache,(the Canoniſt here | 
B being 
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being ſomewhat cholericke interrupted 
him , and faid he iangled : for he faid 
there were manic thinges propoſed in 
the Dialogues , which the Canon Law 
- never medleth with all , neither hath it 
ſo much taſted of them ,as thedogge 
licking of ils: And in ſome thinges 
which were in the Dialogues , the Ca- 
non Law hath nothing els, but which 
the Ciuill Law hath : ſo that he ſhould 
not haue kept decorum, but ſhould haue 
thruſt his Fe into the harueſt of ce 
dicenoftes if he ſhould haue encroched 
ypon ſuch thinges, as the Canon Law 
hath as it were at the ſecond hand ftrei- 
ned from the Ciuill . But, ſaid he, as 
* touching Tythes ,if any queſtion had 
been propoſed ,1I would not haue been 
defectiue in the handling them at large. 
Then the poore Countrie man made a 
lowe conge,and Nomomathes bowed vnto 
him, as being willing to heare him. Sir 
(quoth he )Iam by your worſhips fa- 
uour a poore countrie yeoman,dwelling 
neare a place called Ajrjpolis * and my 
yeares 


MN 


NY 


"3, 


T be Introduftion; 


eare$ aremore then my knowledge,my 
Dntrlwbiih better doe a rom. roy 
and my hand more nimble then my 
toong : And I hauc had a verie great 
deſire to haue ſome vnderſtanding of 
Lawe, becauſe I would not fwim a- 
gainft the ſtreame , nor be vnlike vnto 
my neighbours , who are fo full of 
Law-points , that when they ſweat , it 
is nothing but Law ; when they breath, 
it 1s nothing but law; when they neeſe 
it 15 24} ; When they dreame it 1s 
profound law . The booke of le. 
roms tenures 15 there breakfaſt, their din- 
ner , their boier , their ſupper , and 
their rere-banquet : Euerie plough- 
{wayne with vs may bee a Seneſchall in 
a Court Baron : Hee can talke of Ef. 
ſoines, Vouchers, Withernams, and 
Recaptions: And if you controll him, 
the booke of the.-Groundes of the Law 
1s his porteſle , and readie at his gir- 
dle to confute you . Surelie fir, my 
neyghbours are full of ſenfion and 
tention , and ſo cunninge , that they 
B z will 


CI » — —_— —_ * - 
hd —— — _— 


4 


The Introduftion. 


will make you belecue , that all is gold, 
which oliſtereth : So that for a man to 
be amongeſt them , and to haue lyuin 

and want Law: 1s as if a man ſhoul 

haue bread to cate, and want teeth to 
chew 1t : Which occaſions mooued me 
at the firſt to ſeek for ſome 5kill in Law, 
and amongelſt other bookes, I bought 
The Conference of Law , whereof hath been 
ſpoken, and caſting mine eie yponthe 
Fiat of common wronges , and treſ- 
paſſes: I wondered thathewhich main- 
raieth the Common Law , amongeſt 
his common wronges and treſpaſles, he 
ſpoke nothing of Walt done in a mans 
ground: and verie little of an Action 
vpon the cafe , which is a wheele much 
turned about in the place whereI dwel. 
And though hee hath deliuered much 
of Iointenants , and Tenants in com- 
mon , he ſpeaketh either little or no- 
thing at all of Parceners. Now manie 
of ys countrie people marrie verie often 
with landed women , and therefore 
would gladly be ſcene iu that learning. 
1rulic 


1/ 
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'Truely Sir I bought the booke for my 
more ynderſtanding of the law, and for 
the noueltie, and becauſe it was in En- 
gliſh: yetthere isa yengeance deale of 
Latin 1n it, which put meeto the colt to 
buy a Thomaſes Diftionarie, bur it 15 no 
great matter for that, for it wil ſerue my 
ſoune Reginold, when he ſhall bee tenne 
yeares olde, or thereabout: ButlI pray 
you ſir atthe next conference let ys haue 
ſomewhat oftheſe matters,whichI haue 
mentioned ynto you: When hee had 
ceaſed to ſpeak , Nomomathes grauely and 
with aduit: cenſured their cenſures,and 
ſpoke in this manner. I ſee now ( ſaide 
he) the prouerbe to be verified 2uor ho- 
mines r0t ſemtentie.there be as many minds 
as there bee men; And though ye haue 
deliuered your exceptions 10 ſportfull 
manner, whichas I doenotgreatly diſ- 
| like, lo I donotgreatly delight in, yetl 
muſt confeſlſe euerie of them doth flie , 
to the marke, and the blame reſteth vp- 
on me, who might haue propoſed theſe 
matters to be difeuſſed ; but becauſe the 

B 3 lucre, 
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lucre, or loſfe ofthe conference, was to 
redownd wholly to mee in all correſ- 

ondencie of reafon,and not to others, 
Bo by my curteſie: I thought it a more 
conuenient courſe, and more free and 
ingenious to follow the threed of mine 
owne choile, thenthe yncertaine winge 
of popular conceit. Againe, all things 
cannot be handled at all times, and no- 
thing is to be intruded into ſuch a con- 
ference which doth not relice to the ſt1- 
drie palates, and taſtes of theſe ſeuerall 
lawes. For many things there be in the 
common law which hath not any afti- 
nitie with any thing in the ciui]l or Ca- 
non. But becauſe your motions are fo 
coſonant to reaſon, ſo directly reſpe- 
&iue to your vocations and funQions, 
which in no well ordered comon weale 
ought to be looſely regarded:therfore I 
proteſt ynto you in {inceritie, that if all 
theſe things, wlhuch you haue metioned 
may be = inthe molde of a tripartite 
diſcourſe,the ſecod coferece ſhall bring 
forth that which you haue before con- 
ceited, 


The Fntroduftion. 
_ ceited, they thanking him for this kind- 
- neſſedeparted, he immediatly queſtio-= 
ned ofthe Lawyers,whether they could 
bring into the compaſle of their ſcuerall 
reckonings all theſe matters abouecſaid, 
who wt that they could. Then 
faid he, becauſe the Canoxi/t hath bene ſo 
deeply charged, we wil begin with tiths 
which he is reproued for omitting, The 
the Canoni/t ſaid, that they might be diſ- 
courſed ypon according to "' ſeucrall 
lawes ynder the title of prohibits. That 
title the ſaid omomar ſhalbe the firſt;the 
ſecond of actions vps the caſe: the third 
of debts, the ne of accounts, the fitt 
of waſt,the ſixth of parceners,and the ſe- 
uenth of coditions, wherfore bend your 
ſelues wholly to this taske, and let theſe 
things be diligently ſearched & confide- 
red of you, and for this purpoſe take the 
deliberation of twentie Veal which be- 
ing had,and the twentiedaies being run 


Out, Nomomathes did thus parle with c ano- 
nolog us, 


Fol. 1 
Thefirſt Dialogue of 


the ſecond part of the Paral- 
lele , or conference of the (/- 


uill Law , the Canon Law, an 
the Common Law of rhis 
Realme of England. 


of Prohibitions and Conſultations. 


L, Dis iſr9n, 


© YeET Omomathes . I am 


So X vericdefirous Canonolog us, 

- to know the firſt and pri- 
F.. migeniall exiſtence of Ty- 
NAPE thes : that their originall 

AZAN So. being knowne, their law- 
AY EIADIREL fulncs , and neceſlaric vie 
may appcare, which hath not ſeldome by di- 
uers obicctions and quarrellous ſurmiſes Brea 
ſhaken , and ſome haue engaged themſelues ſo 
dcepelic into this controuerlic, that they hauc 
ſuffered great affliction therefore, if not loſle 


” of life. 
2. The coun- 


cl of c-»- Canonologus. Ttis true : Andamongeſtthe 
41CC IS Ill 


o have con- 189 » Articles of IViclif , condemned by the 
demned VV:c- | 


en, Councell of Conſtance, that was noted eſpeci- 
Tythes ro be Allie to becrronious, thathcheld Tythes to be 


pure almes. ; 
C nothing 


rt. The Or1g1- 
nal! of [ythes 
TY) quired ot. 


_ - Of Prohibitions 
 -  « nothingelfe, butpure, and frank almes : and 
that the Pariſhioners might withhold them 
from their Paſtors, if they were wicked men: 
And for that eſpeciallic he is ſaid to haue been 
2a)Rebuf, burnt ** : for that which belongeth to God 
utratut. de w 
Deci.5.qu. May not at mans pleaſure be derogated , de- 
tracted, or diminiſhed. 
Nomoma. Yea, but how doe you proue 
that they belong to God 7 
Canonol, I cancaflilic prooue. that by their 


which was thus : God hath ſet downe this 


2, Diuiſtoss, 


1, The origt- 
ED | 4 X I all of Tvtties 
originall and lawfull inſtitution of them, ;. | Sager. 4 
ted to be by 
he Laiy of 


rule in Exodus : Decimas &* primitias tuds non Gu. 


2) Exod.c.33. tardabs offerre ny And in Lenittcias ore parti- 


cularlie he hath appointed the payment of 


* Tythe: Ones derime terre, five de pomns ar- 

borum, ſine de frugibus, domini ſunt ,& ill ſanc- 

b)Leuir.c.yle, r7ficanrur >, Neither is that difſonant which 
is written in the Prouerbes of Salomon : Ho- 

* nora dominum de tua ſubitaniia , et de primi- 
)Prouerb.z, 7s frugum tuarum da pauperibus ©, Tythes cer- 
tainlie are God his tributes ; and as the Ca- 


non faith, are gjuen him 7» ſionum ſpecialis do- 


2. God hus de- 
puties tor the 
receit of Ti- 
thes are ict 


\lowne, 


1)c, cumaoa mini %And it is likewiſe ſet down, who ſhould 
eG, be God his deputies for the receit of ſuch 
' Tythes : Filys Leui dedi omnes decimas pro 
Numb c. Pniſterio quo ſeruiunt mibi in rabernaculo fa. 
fi deris ©, The reaſon is ſet downe by Ezechias: 


f) 3. Paralipo. 3/3 poſſent vacare lei Dei * , And by the apo- 


gn Corinb9. ſtle Par: 24 alrari ſeruir,gde altart vinere mw - 
p——_ n 


and ( onſultations, 152 
;. The Hex- And of paying Tythes , the veric Heathen -. NF 


Hs eos Which knew not God had great regarde, as G /erets 
read MAY. APPEAre by Plinirs report, where he faith, 
otpajing Ti T hat Frankenſence being gathered, was conueyed 
on Camels backes ro Sabola , there being but one ? 
way t0 carie it, and to go out of that waie was Capt- 
tall, and at the gate which was ez the endof the 
way , the Prie#tes did receyue T ythes of the things 
that were caried for their God called Sabis: which 
T ythe or Tenth part they rooke by meaſure , not . 
by weight : And before ſuch payment of T ythe, 
there was not permitted any merchandize of 
them, And the Romanes did paic ſucha Tithe h) Plini. lib, 
4. Luella is VO Hercules . And they accompred Lucullzs, 36:14: 
ſpecially com- who was verie $kiltull of their Lawes and cu- 
paying Tithe, ſtores to haue been greatlic increaſed in his 
wealth and ſtocke, eſpeciallic for this , becauſe 
in the due performance of his Tithe, he was 
alwaies diligent and exquiſite ' . And when i) Alex. lib, 
Veios being taken ,gold ſhould haue been ſent $9354 
to Apollo of Delphos, inthe name of the Tenth 
5. Coils of the pray which Camillus had vowed vnto 


likewiſe com- , , : . 
mendedforhis 111m , and in the treaſurie there was no great 


cnt Tak ſtore of gold for that defrayment, the Romane 
obepad: nations brought into the treaſurie as much 
olde of their iewels and ornaments ,as did 
EG for that purpoſe : rather hauing regarde 

of publike ductie , then priuate profite * . &)Lillib.s, 
s.The F? And Plime likewiic teſtifieth , that the Ro- 


npajing fil 27740 ALANO! talte , nor make ante vic of their 
| C2 new 


Of Prohiditions 
| new corne or wine, vntill they had giuen their 
| 1) Plinicib.18, firſt fruits vnto the Prieſtes |. And Pharao in 
ks the time of the great famine of Agypt did al- 
| low to the Pricites a certaine liuelode of corge 
| m) Geneſ: 47, out of the barnes, which is not diſcrepant 
from the ordinance of God, as it is ſet downe 
in the proph-cie of Malachie: Inferre omnem 
decimam in horreum meum, vt ſu cibus in doms 
n) Malach.z. zea, & probate me ſuper hoc ® , Certaine it is 
that they which dutifully and plentifully pay 
their Tythes without fraude and miſnble 
pinching, or malicious quarrelling with their 
Paſtor,or Curate , do more floriſh and proſper 
in their wealth, ſubſtance , and their profits of 
the carth ,then ſuch as prophanely and injuri- 
ouſly detcine them: 
0) Oud.in Cura djs dy ſunt, et quicoluere colentur. 
letamorph. oy. 
| And there is a good {imilitude or obſeruation 
| colleted by Rebuffe vpon the affliction of the 
| 
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Philiftines , that whileſt the Philitines with- 
held the Arke of God , they were puniſhed 
with manie ſcourges , penalties ,and correcti- 
ons: For the fruites of their teldes was deuou- 
| red of the Miſe ,and Locuſtes: and fo he faith, 
| that the lay people as long as they with hold 
I), the Jawtfull Tythes from their Miniſters , ſhall 
| p)Reduff.crac- be with diuerſe loſſes and crofles afflicted ?. 
Mt m de Dec. Nomomath. If Parſons ought to haue tithes 
ii x24 as you haue plainely proued, then they ought 
ll! t0 be contented therewith and not to haue any 
| lands 
| 


—— a - _—_ 
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» Divo. Iandsor tenements, which now they haue: for 


Parſons ought aS thCre 15 an afhrmatiue precept in the law of 


to hane no . q _ 2 
more living PAYINS tithes: ſo there is another negatiue or- 
then tythe, 


7:5 dey- dINAnce that the Zeuires ſhould poſlefle no- 
ed by Cano- thing els. 


nologus that 


ehey iught 2 Canonol, But that negatiue law was not 
ing. Mmadetobe perpctuall, as may appcare by the 
laſt Chapter of Zeutricus & by the 27. and like- 
wiſe by the 25. Chapter, where it is cxpreſle- 
ly ſaid. Domus vrbium Leuiticorum pro poſſeſs;- 
onibus ſunt imer filios Iſrael, ſuburbana autem 
eorum non veneant, quia poſſeſsio ſempiternaeſt. 
Nomomath, Whether by your law may a 
man preſcribe in not paying tithes. 
4. Diuron. Canonol, No man by our law may preſcribe 


in not paying tythe : 4 and a mans bound to q)Dom. inc." fans 
pay tythe though by an hundred yeeres hee 2.col.ill,de {© ; 


prZ.in. 6, 


haue not payed, becauſe it it bean offence to 
pay ſlowlie, it isa greater offence not to pay at 


all: * andthe longerthe tythecs are with-held 


O 


ſcribe in paying a ſpeciall portion in lieu of the fuctu. 


whole tythe as to pay the tweltth part, or the 


twentieth part. * Yetifthe Miniſter or Curate ,pr.paric 


may not be maintained by the. ref1due of the conlil-z5,vidi- 
at, 


* 2.nu.21.vil.4 


Andif there beacompoſitionbetwixt the Cu- u) Augel. 
rate,and his Pariſhioner , that hee ſhall pay no clauus in Yer- 


ſic, 10, 


Tythes, he may ſuc for the whole Tythe ® 


C1 i Tithe, 


; ? r)c.decim. in 
the offence is ſo much greater , becauſe as rhe princip. 16. 


reaſon of our law is : diurius derinent infalicem 91: 


. 'S. FEE © - 
animam allizatam : ® buta Layman may pre REESE 


Pa 


HT 


% 


Of Prohibitions 
tithe this compoſitio is mectly void: otherwiſe 
it ſhold beif the compoſition had bene that he 
ſhould pay a certaine portion of tythe, as the 
ſixtenth or twentith part,or that he ſhould pay 
lText.inc, NO tythe for certain things:for though the c6- 
venerab.de poſition were before the Biſhop, yet it could 
cone. rtil.- benootherwiſe:* yet according to our law the 
Biſhop may by way of compoſition alter the 
placeor time of paying tythes. 
Codicen. To this which you haue faid our , rhe au 
law agreeth,8 we hauean expreſle rule: ſacer- 335% 
dori perenti decimas non poteſt obyci compenſatio. 
b) Ludouic; * ndthereaſon is becauſe iſco perenri rribura 
de Rom.in fin- 2072 Poreſt obyci compenſatio ©. Theretore much- 
In lefſe may compenſation be obiected in tythes, 
+3+ & 4, Co 
de com. pen. u# deo debentur. * 
[c.aufert. $.quu Ay lonomop. But by ourlaw it a man graunt xy whe com. 


compenſlati. 


! : mo lai a 
Ade iu.flc. parcel] of his mannorto a parſon 1n tee to be may al" 2n 


d)Gazalup, diſcharged oftithes,8 he maketh an indenture inpayings 
n ver- Dec, therot, & the parſon by aſſent of the ordinarie compence © 

oraunteth to him thathee ſhall be quit of the ® 0H 

tythes of his mannor for this parcel of lande, 

now ithe be impleaded for thetithes therot he 

may hauea prohibition, and if this deed haue 

bin made from time out of minde, and he hath 

bin continually quit of the tythes of that man- 

nor he may hauea prohibition in ſuch caſe, it 

he beimpleaded : and fo likewiſe it is if ſuch 
\Firzher,N. diſchargegrow by reaſon ofa compoſition.* 
R41,G.4z.K. YNomomath, I pray you let meknow in what , ,,,;.,.. 
8.E,4.13 caſcstithes are recouctableatthe ſpiritual , 
al 
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and wheat the comms, that ſo I may percejue 
the diuer{ztic of the iuriſdictio oftheſe Courts, 
which init ſelf ſeemeth to me to be ſomewhat 
perplexed & difficult, vnles it be opened & ex- 
planed by caſes accommodateto the purpoſe. 
Canonol. There be two ſorts of tithes, being 
;,Twobrts parcel of the inheritances & poſſeſſions of laye 


t tithes arc 


& downe by ME of the firſt by your fauor I will ſpeak firſt,8: 


the canonilt: 


ſome feudall, then diſcend to the other : when the right of 


ftical, tithes 1s inqueſtion, becauſe thatis a meere ec- 


2. The te C1C[1aſticall ſubie, the church hldeth conu- 


holdeth con- ſance, * & there is an edit madeby Ph. the 4. 


ſans of the 


fYgl. inc, ex 


right of tithes. K., Of France touching tithes in this manner. De *©20r. ce tory 


k Kino 0 © ; <s . ; : : 
Ld wan, 7 cognittone decimarii non feudaliumin petitorio vel 
eradogns #7 eſſorio,praſertim inter eccleſuaſticas partes.ge- 


downe. : : 4 
GETTING noſtre ſe nullatenus imromittant. $ And this 


queſtion is: is according to the rule of our law de cauſa [pi- 
ti Z . : 9: 
inthe exami- 737#als ſolus eccleſraſtieics cognoſcit vbi quaſtio ſit 


nation of = 7uris.Þ but where the queſto is fadFi,8 not ruris 


tythes may 


lay wi 


QC, 


{eſhon, the matteris to bee diſcuſſed before an 
eccleſ1aſtical iudge,* & whe tithes are leaſed or 
dimiſed vnto a man,he may demand the tithes 


compe. 


g) Rudric, de 


decim, 


h) c, tuam de 


ordin. cogniti. 
"VORD) 1) Text in Cle, 
belong to a the examination of the cauſe may belong toa =; 4qaypey 


layciudge.'but ifthe controuerſie be mixt,and 
the propertic is as wel to be decided as the pol- 


wdicum C, te- 
ter.de 1ur.calti, 
Cc, fin.de rer. 
tary 

) Abb.c, litc- 
ras & rubric, 
de iudic. num. 


, ; > SP- 
before a lay 1udge, vnlcs there be contrarta fori l Nos 8 
preſcriptio,as there 1s inthe citic and diocefle of vl. intide for, 


AMillaine: yet where the cotrouct{te is betwixt 


theſethat be meere clergy men, though it be a 
polleſſory ſuyte, yeritisto bee decided by an 
; Ec- 


competen, in 
6.21ofl, in c, 
veſt. de loc. 
r.onet c, 8, de 
decim, 


—w—_ 


TNgats 

n) Concal. 
Barel,tra&, 
moder. de 
compro- 
mil.S.2.gl.1 
num, 3234+ 
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m) Nauar. in Eccleſiaſtical] 1udoen®, Neyther may lay men 
repet, cum CO a 4 | 


© compromittes of a decimall cauſe it the 
right come in queſtion: ® butſuchtythes as be 
not ſpiritual, but as I haue termed them before 
tcudall, may be ordered and diſpoſed by lay 
compromittces. 

Nomomath, You haue ſatisfied me Canons- 
[op 45 touching the point of Eccleſiaſtical iuriſ- 
diction where ſpirituall tythes are to be de- 
maunded: Now I pray you ſhew me the na- 
tureand original of theſe teudall tythes,which 
as yet are more obſcure. 

Canonol. Their nature ſhall appeare by 
thcir originall which was thus. Charles Marrell 
after that he had obtained an happy victorie a- 
gainſt the Saracens,who marching from Sparne 
did {poilc and waſte the lands,goods,and tem- 
ples of the French, did meaneto recompence 
his nobles & peeres of his realme with ſome 
great reward,and that hee might teſtifhe his 1t- 
beralitic towards his ſaid nobles , by the con- 
ſent of the Biſhops of his kingdome , he did 
give vnto them the tythes of manie goodlic 
Churches, taking a folemne oath that it he 1i- 
uedany while, he would make the Church a 
largeamends for this matter , which notwith- 
ſanding hee did not: but not long after , as 
(Guazni reporteth) torthat ſacriledge he died, 
and was carried to hell, and his bodie being in- 


-ombed in the temple of Saint Dexnz,within 
a 


Clerpie Mon 

though it be * 
meerely pof. 
{eſlorie : yet it 
belongeth to 
an Eccleſiaſti, 
call inde, 


6, D1Aaifion, 


1, The nature 
ot feudall ty - 
thes is ope= 
ned by the 
Canomwſt. 

2, Charles 
Afartell is 2c- 
culed of 
Church-pil« 


lage, 


3. The Cano- 
niſt relleth a 


and (onſultations. wy, 


a few yeeres after there was ſeene vpon his - 


alcof Prauea great ſerpent, it mightbeit was the di- 


Charles 24 ar- 


thought of 


uell in the likenes of a Serpent : but ſhortlie 
after there was neither bodie nor bones of ' 
Charles found in that place,and therefore ſome 


thought that hee was carried bodie and ſoule gy, 
tothe diuell : for that cauſe the wiſeman hath Car. 


ſaid,it is adeſtruction for a mi to deuoure that 
which was ſanctified, &c.*" 

Nomomath. It is not good toenter into the 
counfailes of the Almightie. The Berhſhamires 
were not vnpuniſhed for their prying into the 
Arke. And the prouerbs of the heathens doe 
admoniſh vs not to bite the dead, nor to 
wreſtle with ſpirits. It is not good to charge 
the dead with any other thing the thatwhich 
happenedin theirlife : for whoſoeuer are de- 
parted this lifeſtand or fall to their Lord , who 
15 the iudge of the quicke and dead,and IT think 


Nomomarb, The report of the ſerpent to be buta meerefa- 
a= 4a diſcrediting the author , and diſhonoring 


that worthie protector of the Chriſtians ; but 
what ſay you Codicgnoſtes of theſe matters. 
Codicgnoſtes. 1 doe not remember any thing 
n our lawerepugnant to that which Canonols- 
24s hathabouedeliuered, 
Nomomath. Whatſay you Anglonomophilax. 
Anglonomoph. Our law doth neyrther fullic 
agree with that which Canonologres hath vtte- 
red,neither in verie _ things diſagree from 
it, 


nn) Proucrb, 
C, 20, Y. 25, 
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it, as by your patience ſhall at large demon- 
ſtrate. Wee haue arule in our ſtatute-law not 
much differing tregm the edict of the King of 
Fraunce aboue recited by Canonolog. In decimis 5 One of the 


ancient ſta - 


Ga —_— quando ſub iftis nominibus propo- wes of tng. 
nuntur, prohibitioni noſtre non eſt locus, dummo- mew phe gy 
| ao aecimarum illarum quantiras non aſcendat ad 'ens of 
IT, quartam partem bonorum eccleſie * ; And as to Frau. 
Regiltr,49. b the diuerſitie vſcd in the Canon lay where the 
_ Is fact; and not turis, and where it is _ 
pertt orio and not de poſſeſſorio, M. Fitzherbert boy . __ 
hath this aſſertion : that if any pariſhioner doe 8" i 
diſturbe or hinder a Parſon or Vicarin the ca- 7s thc de- 
Tyingaway of his tithes, which is an iniurie in right of tithes 
the AR, whereas the carriage is through the ing. 
Fj accuſtomed, the 
Parſon or Vicar may ſue in the ſpirituall court 
p)FirzthN.B, forthis diſturbance? : for in this caſe the ſpiri- 
Je Sg tuall Court proceedeth vnto excommunicati- 
4 ray pf * on: OneParſon may ſuea ſpoliationagainſt , ,,,... 


| an other in the ſpirituall Court, for the taking parformay 
ſte a ſpoliati- 


of tithes which belongeth to his Church on again he 
though they claime by ſcuerall patrons, and each 
by ſeuerall preſentments, but this is to bee vn- 
derſtoode where the ſaid tenth doeth not a- 
mount to the yalue of the fourth parte of the 
Church, for otherwiſe the partie greeued may 


haue an 1najcanir becauſe thentle of the patro- 
- nage 


”—  oeGn—_—_— _—_— — -<>« 


—— mo —— A N — _ _ . 
_ _ - 
—_ 6 
a adn. > CSEIED GED pon i. . Actin en oo oe - > — _—_ - 
—_ - — tl...” _ = — — —— S 


waics and paſſages vſed an 


$ The execn- 
tors may be 
ſued mn the 

{ puritual court, 


and Conſultations. 10G 


nage may come in debate: Burt ifthey claime 

by the preſentment of one patron the a ſpolia- 

tion may be ſued although the profits or tithes 
docamount to the fourth part, or third part, 

orthe moitic of the benefice : becauſe in ſuch 

cale the title of the patronage ſhall not come 

in debate. Andif aprohibition be ſued here- 

upon, the partie may hauea conſultation * : 1, pc. 
andit a man haue certaine ſheepe depaſturing, Be.probibir.16. 
and lying within the precinctes of the pariſh "5 
of N. within a yeare, the parſon of that pa- 30:6, | 

riſh may ſue in the ſpirituall court for the 

tithe wooll of theſe ſheepe : and it the. partie 

ſuea prohibition hee may haue a conſultati- _ 

on : for the ſuite for tithe doth properly ap- A on 
pertaine to the ſpirituall Courte, as by ſta- Tl 

tute it is ordeyned * : and it appeareth by the :)r.R.z.c.rz; 
Regiſter of writtes, that if the pattie which 247% 1% 
withholdeth tithemake his executors and die, 4 
the executors may beeſued ”. And if aman v)Regiftr. 48. 
detaine tithes for his ſheep which went inthe 

pariſh of N. and were depaſturing and cou- 

ching there ſo long time, it the partie die, the 

parſon may ſue his executors for thele tithes 

11 the ſpirituall Court. And fo the Parſon 

may ſue the executors for the arrcrages of 

tithes due by reaſon of certaine milnes ofthe... 
teſtator in the life of the teſtator *: And the 8, $1,G.H, 


D 2 parſon 


Of Probibitions 
parſon by preſcription may in the ſpirituall 
Court claime tythes virularum &»+ ladticinia- 
rum of the beaſts paſturing in his pariſh, as 
d) Firzherb.ib namelic milke, butter and cheeſe®, and the 
& Regiſt. 48. rythes of wooll, andthe tythes of honicand 
c) Fitzherb.ib, waxe, ©and fortheſe hee may ſtand inthe ſpi- 
rituall Court, and by manie authoritics in our 
law, the right of tythes is tryable in the ſpiri- 
d) 22.E,4, 24, tual Court. But wherea ma is ſued fortythes 
Mi $2 22+ of great trees abouetheage of twentie yeeres, 


E. 3. but of hornedbeames, falowes, and 


a prohibition will lye by the ſtatute of 45. g. orwtue 
trees ug 
may be de- 


the like, of what age ſocuer they be, being mand by 


—_ are pn * Andthe branches of trees which be priuiled- 


Soby & Mol, ged from tythes ſhall bealſo priuiledged: and 
the ſuit for the tyth branches of trees whichare 
not priuiledged,ſhall bein the ſpirituall Court 
as well as the ſuit for the rythe of the trees 
themſelucs: for as Bractor (aith,non pertines ad 
zudicem ſecularem cognoſcere de ys que ſunt ſpiri- 

 wualibasannexa.* And thus it may appeare,that 

00 lid.5- as ſoone as the right of rythes commeth in 

Fi debate, the lay Court ought to ceaſe, and 
ſhall be out of juriſdiction : and if it may 
appeare that the right of aduowſon com- 
meth in debate the ſpirituall Court ſhall 
be out of juriſdiction : But if the parſon of 
N. doe leaſe for yeares a certaine portion 


of his rythes renderingarent, hee ſhall haue 
an 


: the ſtatute of 
not apt for tunber, tythes _ ro be payed. 45E. "X 


and (,onſultations. 10” 


io, That the an Action of Dette for the rent if it be behind 


rent paicd for 


Tythes vpon a 
leaſe for yeeres 
1s a lay chat- 
tell, 


”, Dtwifion. 
x, A Preccpt 
Mucth with a 
mMonmtion Vn- 
der paine of 
excommunt- 
cation for the 
due fatisfaQi- 
on of Tubes. 


atthe common Law , and not in the ſpirituall 

Court, becauſe the money is a lay chattells , g)8-R.3. Tu- 
And ifthe Parſon take Oates, or other graine, 2 Wand 
as his Tythe : andan other taketh them awaie 

from him , thenature is altered , and now th 
arebecomealay chattell , and the Parſon tall 

haue an action of Treſpas at the common 

Law ® : Yea by the bookeof 2. £4, 4. it they h)3s-H6.39, 
be ſeuered from the ix. part, and not yetin the 

actuall poſſeſſion of the Parſon : Yet if a ſtran- 

ger caric them awaie, he may haue an action 


of Treſpas i : Buthe may not in any caſe dil- i) z.E.4.rg. 


treine for Tythe : for there is not any land in **=+3: 
demeſne vpon which the diſtreſſe may bee 
made*, Butif in ſuch caſe debate happen be- ) 1144.40. 
twixt Parſon and Vicar, ſo that the right of 
Tythes is to be tried, the ſuit is tobe maintei- 
ned in the ſpirituall Court!, I) 35.H.6.39. 
Nomomath . But what if Tythes be not #7: 
duelie paied, what puniſhments are there to 
be inflicted by your Lawes. 
Canonol. In the demaunding Tythes , if 
iudgement begiuen forthe demaundant,there 
muſt a precept iſſue with a monition vnder 
paine of excommunication , if he doe not 
within a certaine number of dayes pay or fa- | 
tisfie the demaundant ſo much Tythe. And RES 
the Law is that againſt ſuch as be ſtubborne, cle. 2.de wg. 


Brachium ſeculare inuscaripore#t ®. cpottera Bhs 
de homici, 
D 5 Coaicyn, 


Of Prohibitions 
Codicgn, We hauenothing in our Law con- 
; trarie to this, 
M Cats = Nomomath . I pray you ſhew me Cayonol. 
7" the qualitic and force of Excommunication, 
| that I may be better ſatisfied. 
lit  Canonol. The Canon Law doth obſcrue eight 8. pwpe.. 
1'$ __ in proceeding to the correction or Pu- which tc. 
niſhment of them of the Clergie, in puniſhing ny". 
any offence whatſocuer : The firſt is a moniti- wiſhing offs. 


lib.s, on, vr acſu;tans ®:The ſecond excomunication, gie 


, 
| o) c.cler.arma. . 
I; deve erhon, JIPPpenitean® :3. Aſuſpention of their bene- 
, 
' 
F 


6 _ 


"| 


n)c.yni.de vit. 
et hone .cler. 


cler. fice,ſe differamt ?: 4, The depriuatis of their be- 
pj c.pretere2 neficeyſt perſeuerent 3: 5. A ſuſpenſion of their 
q) c.cum de- Ordetrs,or degrecs,ſt ob#inate comredant © : 6. A 
lciin fin, de thruſting orintruding of the into a Monaſtery, 
1) c.comnon Or Religious houſe ſe indurari exiſtant : 7. Per- 
ab homi. de pctuall impriſonment.ſi incorrigbiles exiftant *- 
f) ri - ca 8. Alolemne degradation inthe preſecc of te- 
non ab homi= poral officers*, And this order of puniſhment is 
- IP alwaics obſerued,vnleſlc the crime be ſo great, 
rerb.ink, Hheynous,and ſcandalous,that this ſolemnitie is 
omitted,and then there isa ſummarie, and im- 
mediate proceeding to degradation,and to the 
deliuering of the party vp to the ſecular power. 
But there be two ſorts of Excommunication, 
the leſſer is not penall, but medicinall,8c is pro- 2: Servo 
porcionable to thatleſler thunderbolt, which Pays a 
the Poet deſcribeth : Eft aliud leuius furren Cut the Canonit 
I «= YOuid.in dextraCyclopum, $ euitie flammeq; minus, minus 
| Meramorph. 44dzazr ire **, Tt doth rather in ſome ſmall pro- 
 / 


portion terrific, then in any great meaſure _ rt, 
ct 
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3. The com- 
pulſone Sta- 
rutes of pay- 
ment of Tx- 
thes are men- 
none by the 


and ( onſultations. 198 


Yet here a diſtin&ion is to. be vicd : for either 

the ſentence of the lefſer excommunication is 
pronounced ab homine,and then it is medicina- | 

ble: orels it is pronounced 4 Canore; as when 

a man is ipſo fatFo excommunicate,for then.tis ,) .,,meq;c;. 
penall * , But the ſentence of the great excom- nalis deſe, 
munication doth anathematize, and is alwaics ***1i>.6. 
penall *, Alltheſethings may be thus reſolued, 2) dc.medici, 
cither an ecclefiaſtical perſon doth comit ſome 

ſmall offence,and then heis depoſed,& notde- b) c. cumde- 
priued,bur for a time ſuſpended? :But ifhe c6. © 4 2ccul 
mit grieuous offeces,then he may be depoſed. c) d. c. cum 
But ifhe commitfaults moſt grieuous , ſuch as 22 2ÞBomi 
by the Ciuill law he ſhall ſuffer death for, then 
hemay be condemned adperperud carcerem, to 
haue impriſonment during his/life *, Excom- d)c.l.dchere, 
munication is tearmed in our Law mucro Epiſ- 5: 
copiand therfore it is ſaid inthe Canon law fe- 
lici mucrone Epiſcopi ſacerdorum piacula reſecen- 
z4r*,But the vtmoſt puniſhmet of a lay man tor ,,,,_ , 
not paying of Tithes, or other miſdemeanour vi6s infi, | 
puniſhable by the Canon Law is excommuni- 
_ cation onely : after which iſſueth a writ of Ex- 
communicato capiendo atthe Common Law. 

Angls.Itis true,but we haue compullarie Sta- 
tutes made forthe paimet of Tithes: As name- 
ly the Statute of 27. H.8.c4.20, which is, T has if 
the Ordinary of the dioceſe Ec. do for any comepr, 
contumacy, diſobedience Ec. of the party not pay- 
ing his lawfull Tythe, _ information or requeſt 
4 #0 
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r0 any of rhe Kinges mo#t honorable Counſell on 
rothe Iuftices of m___ of the ſhire Exc. to order 
or reforme any ſuc 


perſon Ec. that then he oy 
the Kinges ſaid honorable Counſel , or ſuch rwo 
Iuftices of peace , whereof one ro be of the 2us- 
ru71 , to vuhom ſuch information or requeſt ſhall 


be made , ſhall haue full power and authorine to at- 
zache rhe [aid perſon Ec , and ro commir him to 


wvarde , there ro remaine vuithout baile or main- 


priſe , till be haue found ſufficient ſuertie &c . to 


gre due obedience rothe proceedings , decrees and 


© 


ſentences of the ecclefiaſticall Court Ec, And the 


like Statute was made z2.H.8.cap.7.Andby the 
Statute of 2, Ed. &.cap. r3.it is prouided, Thar 
if any perſon carie avvay hu Corne or Hay ,or his 


other prediall T ythes , beforethe T ythe thereof be 
ſer forth : Or es 5 vuithdraw his T ythes of 


rhe ſame &&c . that then vpon due proofe thereof 
made before the ſpirnuall Indoe Exc. the partie ſo 
carying away , vuthdrawing &>c.ſhall pay the dou- 
ble ay of the T ythe ſo taken , loſt , vuithdrawen 
&*«c. beſide the coftes and charges of the ſuit &«c. 
Andas to theſe Tythes which Canonol. hath 
aboue called feudall which wee call impropri- 4. tmpropri 


ate Ty Sat n 


ate, itis ordeinedby the Statute of 32. H. 8. C. the naw 
7. that they may beedemaunded by a Precipe Tartarecom: 
quod reddas. L4 cudall tythes. 

Codign, Ourlawe inall the matters aboue- 
faid conſenteth with the Canon-lawe. 


Nomomath, But whatifa man will not pay his 
Tythes 


and ( onſultations. 09. 
/Tythes in the time of vacation of a bene- 


fice. 
). Deion Anglonomoph . Thenthe Ordinarie ex officio c) regitte. gr; 
may cite him to pate them, Firzherb . nax, 
10. The Or- | bre. 52.G. 
Snail ex of- . Canonol. That ſcemethy not to be repug- 
c10 may Cite " 
nanttoour Law 8. ) Goodal.lib, 
Tihs. "Y | } 4 lib, EccleC 


Coadigy, Nor to ours, 

Nomomath , Now that you haue proceeded 
ſo farre in matters of iuriſdiction, I pray you 
letme mooue you for other doubtes concer- 
ning the ſame point . Whether is the crime 
of Herelteſubictto the cenſure ofthe Canon 
Law onelie, or to the juriſdiction of all your 
ro. Diviſion, Lawes , I pray you ſhew me how ,and how 

farre forth it is puniſhable. 

A . There be two thinges which 
make Hereſie : Firſt it muſt reſpect and con- 
cerne the Articles of our Faith : Secondly 
there muſt be a ſtubborne,and pertinactous at- 
firmation : for there muſt be error in ratione, 
and pertinacia in voluntare ® : for where there is h)Cle 1.5. 

:. TwoSors error, but not obſtinacie, there the partie can {,;., I 
femarwand NOt be ſaid to be formarus, but ſuſpettins here- 
"pet  Ticus,andthen he holdeththe error inquiſitive, 
but not adheſive. But he that is formarus here- ,, 1 1 

zicus is thus puniſhed in our Law: heis excom- lend. dehz- 
municated , he is bereaued of all eccleſtaſticall **!< 

; _ Y Cc, ExXcommule 
promotion, he is'deliuered vp to the ſecular jcamus de 
power ,and all his goodesand landes be con- hzrer. cr <.ſe- 
fiſcated.and taken away from him i.Butin wh ND 0K. 
CUCS 


= 
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k) c.Vergene, Caſes theirlandes are reſerued, and left to their 
in ſen.de beret. children : Firſt, if they reucale their fathers 
C.vt inquilit,de X x 
hzre.lib.s, hereſie * 3 20 It they haue been ſo long in pol- 2, In what 
I)c.vt officium (eſſon that the may pr eſcribe!. Bur + 6 dow- wr brody 
dchare.lib.6. ric of the with of an Heretike is not forfei- gifs 
ted, vnleſſe ſhe & marie him knowing of the their Ldes 
m) c.decreu, hereſ1e®, 
eoxit,ub.6. Codicgn, Our Law agreeth to that which 
you have ſaid : And further preſcribeth an 
other puniſhment, which you haue not men- 
cioned againſt ſuch offendors : for itfaith,that 
n)L quiſquis they ſhall be burntaliue ®. 
—_ Nomomath . Yetl hauereadinalearned Ci- 
Er c.vt inqui- Uilian , that in the whole bodie of the ctuill z. Hererikes 
merry; Law it is notrecorded, that Heretikes ſhould Lover 
' ** be put to death by fire : and therefore he is p77 
ſomewhat bold with the CanoniFes ., and cal- 
0) Alber.Gen- Jeth them 121ninuomos canoniit as. 
IONS Codign. Indeed our Law as to that point is 
00) c. ad abo- Wholie grounded vpon the Canon ®*. 
lend, dehx- Canonolop . It is not grounded vpon the 
TT Canon, for we referre the matter wholie and 
finallie to the ſecular Magiſtrate : as your 
writ de Hererico comburendo Anglonomoph.doth 
teſtifie, 
Anglonomoph. Indeed inourRealme in aun- 4. The Cano- 


. 0 iſt poaſteth 
cienttime,he that was to beburnt for Hereſie, te punith- 


was firſt to be conuicted of the ſame before the Trot ee 
Biſhop of the dioceſe &c. and ought toabiure <=0n Law 
It : Andif he did after relapſe into it againe, 

= 


and ( onſultations. 1:10 


and were thereof condemned in the ſaid Dio- 
ces: then he ſhould be ſentto the ſecular power 


to doe with him whatſocuer ſhould pleaſe the 000) Firzterb: 
king *9®, Butafterward by the Statute of x5, nat.bre. 26g, 


of king Henry the eight? , it was ordeined, that p ) r5.H, 8. 
5 The pro he who had once : res hexeſie, and was re- p14. 
common Lay 1apſed, and was conuicted hereof before his 
I Ordinarie,that notwithſtanding the Ordinarie 
mlmene of OUght Not to commit him to the laie power 
tbe Canon Without the kinges writ firſt purchaſed here- 
_— ypon to burne him, = 
 Nomomath, ThenlT perceiue the whole a&t 
both of adiudging to the fire, and of ſending 
the partie to receiue that puniſhment, depen- 
deth now wholie vpon the Canon Law ,and - 
the ſentence of the Biſhop framing the ſtyle _ 
-y his judgement according to the Canon \, 
aw . 
Canonol. The ſecular power putteth him to 
death : but weare diſcharged of it. 
Nomom. Nay verily,no more then Nabuchad- 
#ezer can be acquited of expoling the lite of 
Daniell to hazard:tor he mightas well haue ex- 
cuſed himſelteand ſaid, that he did not meane 
to kill him, but did onelie commit him to the 
curteſie of thelyons: Andas he did not perſo- 
nally put him into the caue,& within the grate: 
ſo neither do ye perſonally thruſt theſe which 
you tearme Heretikes into the fire , nor bind 
the vnto the ſtake, Nabuchadnezers puniſhment 
E 2 T hauc 


q)Liuins lib, 
4 2, 


r) Flor, lib.4. 


hiſtor, 


rr) Ouid, Fa« 
ſtor, 3. 
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T haue reade of, which was grieuous and horri- 
ble: ButI doe not reade of the admittancewf 
ſuch excuſe. And when the Iudge of Iudges 
ſhall examine ſuch firie proceedings, it will be 
in vaine to excuſe themſclues by the fire, and 
the chaine, andthe ſtake : or by the Shirifeand 
the Bailites , if the Iudgement haue been 
wrongfull and vniuſt. It will be like the excuſe 
that Phillip king of Macedonia made , when he 
was charged with the cxpugnation and ouer- 
throw of the Citic of Chius : Neque ego Chinm 
expugnant, fed Pruſuum ſocium &* amicum expug - 
nantem aaiunt 4: tor ſo Pruſias might haue ſaid, 
that he did it not, but onelie encouraged his 
men to do it. So Brutus and Caſ$iu might be 
excuſed from killing themſclues, becauſe they 
did non inflik the wound . but did will and 
commaunde others to doc it” . After as bad a 
ſort Dido clearcth herſelfe of her death,though 
notany waieto be cleared : 
Prebuit A.neas et cauſammortts et enſem: 
Ipſa ſua Dido concidu vſa manu **. 


ButTI will infiſt no more of this matter . Now ». 2#/, 


reſolue me, whether any Church-land be de- 
maundable at the Spirituall Law. 


Codicogn . Religious houſes and Iandes be- i wha thing: 


may be tear- 
med Church- 
land by the 
Cuull Laws 


longing vnto them deputed to holie vie are 
comprehended in our Law vnder the name 
of Church-land or lyuing : And all Jandes 


which bclong to Oratories or priuate ne 
pels 


2 OfChurch- 
yards the ſpi- 
muall court 
fhall hold iu+ 
nidicion by 
the common 
law, 


and (Conſultations, im _- 

pels, annexed to the particular houſes of laie 
men, by the authority of the Dioceſan, and 
the landes belonging to them are compri- 
be vnder the name Church-land or _ 
iwing* : Likewiſe that plott or parcell 0 _- 
wor F in which a dead FR is ed , Or _ li. ans 
wherein his head or any part of him is buried OP 
becommeth conſecrate, and religious, and 
therefore cannot be morgaged nor pledged * : *)f. dereli,& 
and of ſuch landes onrlawe taketh notice and CES, 
holdeth full juriſdiction. lig.polLl. 1, 

Canonol, But in ſtrict reaſon ſuch things do 
belong to the juriſdiction of the ſpiritual 
court®, : | 

Anglonomoph. Theſe matters are diuerſly 
taken in our law: for in action of treſpaſſe con- 
ceiued by the Vicar againſt the Parſon for the 
breaking of his cloſe, and for his lambes taken 
away, whereas the cloſe ſuppoſed was the 
Churchyard parcell of the vicarage of the 
plaintife, it was held by the better opinion that 
in this caſe wherein the cloſe ſuppoſed in the 
writte is admitted by both partics to bee a 
churcyard, the ſpirituall Courtonely ſhould | 
hold wuriſdition *. And an afſiſe likewiſe was a) 13. R,2, 
brought ofa houſe againſt a Parſon, who plea- i019, 
ded in bar,that he was Parſon of P.and that the 
houſe demanded was parcel of his ſaid church, 
from time outof mind, and: that there was ſe- 

E 3 pulture . 


u)42. Diſti. 


oratoriumgs 
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pulture of deade perſons there : wherefore 
Perſers opinion was that the court temporall 


the Parſon of A. andthe Parſon of B. do con- Sic: 
tend in-ſuite for a parcell of lande, the one 9m" bw. 
claiming it to bee his gleabe, the other his : it 
hath beene heldin this caſe, that the ſpirituall 
©) 19H, 6.20, ©Ouit ſhallnot hold juriſdiftion *. And Brac- 
* #on likewiſe afftirmeth, that a thing giuen in 


d)BraQliz, frankalmoigne remaineth laye fee ©: and by ; ran gei- 


_ our lawea prohibition lyeth for chaunteries, kava. 
e) Firzh. N. B, Chappels, prebendes, and vicarages *: and if dino 


49.G.&35.b. amandeuiſelands ortenements deuiſable,the all cour. 

partic to whome the deuiſe is made ſhallnot 

ſuc in court ſpirituall, and if he doe the other 

ſhall haue a prohibition : and thercforeas Bra- 
f) Braton vbi Fon faith, the deuiſee may enter without the , ........ 
ſupr.Perktit, [icence of the executor * : butifa deuiſe bee S_ ol 
—_—_ made of goods, and chattels reall, as ofa leaſe giinatcour. 
for tearme of yeares, or of a warde, there the 
»Firzh.N.B, ſuite muſt bein the ſpirituall court 8 : and ifa 
43+G, termor of certaine land doe deuile his croppe 

and dye, the ſpirituall courtſhall hold plea tor 
k)8.H.z;pro- FS Croppe® : and if a man deuiſe corne or 0- 
ibitzg, —thergoodsto a man, andaſtraunger will not 

ſuffer the executor to performethe teſtament 

in this point, they my ſue the ſtranger here- 

upon in the ſpirituall court : but if a man 

take goods deuiſed out of the poſſeſſion of the 


CXCCU- 


b) 44.ATpl.8. ought notto holde plea in this caſe Þ : butif ;The rig of 


and ( onſultations. 


12. Duaſlon, 


Nomomath, Let me now know Canonol.whe 
a man graunteth to one xs wider of the 
church of Dale, if this title bee controucrſed 
in queſtion, whether ſhall the eccleſtaſticall 
courtortemporall hold juriſdiction, 
 Thatiw pa =Canonolog. Surcly Ithinke it 1s determina- 


rronalus by 


12 - 
executors, the law is otherwiſe, for then they 
ſhal hauean action of treſpaſſeat the common 
lawei: butifa man fue another in the ſpiri- 5 , 11.; ,rota- 
ruall court fora rent reſerued vpon a leaſe of birz8. 
tithes or offerings, a prohibition wil lie in ſuch 
cale becauſe it isalayerent *, 


k) 44.E.3-32 


heCanon ble in theeccleſiaſtical court;becauſethe right 


Sable inthe of patronage may paſſe by the word eccleſaa: as 
—— ifa man ſaid vnto me, donoribieccleſiam S. Peryi 


rpaſſeth by IN Dake the aduowlſon of the church doeth 
eccleſia, aliC's » #1 
l Anglonomop. The word eccleſia 1s otherwiſe 
taken in ourlaw, for it is moſt commonly yſed 
for a place wherein baptiſme and the ſepulture 
of mens bodies is celebrated ®, And M.' Fitz- 
herbert ſaith, that by this wordeceleſes.is meant 
onely a parſonage ®:,and therefore ifa preſent- 
ment bemade to a chappellas to a. church,by 
thename of this word eccleſ5a,this doth change 
: 44 4s And mctamorphize the,natyre of it and mad- 
henifications keth it prefently a Church 2 : and becauſe by 


ofthe word 


I c. quod att 
TE wr, 


patronat. 


m) 34. E.1. 
quar.impedit, 
187. 


n) Fitzh, N.B, 


32.0, 


0) 17.E.3.58. 


47.E.3.5,& 21 


«c«rthe this word (church) is meanta church-parochi- 13-H.4. Brefe, 


common law- al.therfore if a man hauec an oratory Or chappel 
within 


870, 
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within his mannor of Dale and he giueth part 

of the demeſnes of the ſaid maninor toa Chap- 

leine for life toſing there, yethee hathnot by 

this madcita Church, bur itremaineth ſtill an 

oratorie, and his freehold : for here was no ef- 

fetuall operation of lawe to force ſuch a 

P 36-E.3-13- chaunge ?, Burt if a writte bee brought of a 
Churchin Dale, and in Dale there bee both a 

q) 20.E.;3, Church, anda Chappell, yetthe writte ſhall 
Brict.684.13. ſtand good forthe reaſon aboue ſhewed 1:and 


6.4.9.E.3- hh 
CONN .. ſometimeitſignifieth the Church which .con- 


8.H.6.3z. fiſtethofſtones, walles, and roofe*: and ſome- 
2a ate times the detmeſhes and profits of the benefice 


ſ)45-E43.4. * : but vetieſeldome, if at anytime itis vſed 


for ius patronatus. But ifas you ſay, the patr 
nage ſhold paſſe by theſe words dono eccleſaars : 
inall reaſonable vnderſtanding the patronage 


Q12H.8:7, is tobediſtinguiſhed fro the Church or bene- 


Prior. de Hun» 


ting.c. -fice. Andtherefore Pollard r2, 7.8.* doth well , rhemecn 


of the patron, 
parſon, and 


ordinarie as in a ſeuerall thing : the parſon »:dnuicin 


diſtinguiſh the intereſt of the parſon, patron 8& 
(faith hee) hath a ſpirituall poſſeſſion in the. 
church: the ordinarie: hath charge of the 
church to ſee the cure ſerued : 'the patron is 
preſemtand; to the church, which being well 
weied doth clearely bewray the imbecilitie, 8 
in conſequence of your propoſed argument 
Canonol. neither can you by any ſolide reaſon 
of law entitle theſpirituall courtto juriſdiction 
in this caſc,as I ſhallhereafterſhewe. 


Nomo- 


the c 
thew 


hurch 15 
c 


d, 


4 What 
things du 
make a patron 
bythe Canon 
lawe, 


and (Conſultations. [3 

Nomomath. What ſay you of this matter C9« 
dign. 
Codes, Wee rely wholy for theſe matters 
vpon the Canon law which in thele pointes is 
verie pregnant and copious. | 

Canonolop. It is ſo in deed: butby that lawe 
145 patronarnus is meerely ſpirituall and not tem- 
porall, as An2lonomoph. would perſwade : for 
it is wholly after a ſpirituall manner carried 8 
ordered : for though the patronage do ariſe of 
three things the foundation, the edifying, and , ,. qo. flij 
thecndowment ® according to theancient ſay- ca.quicunque 
ing parronum faciunt dos, edificatio, fundus : yet 3.4 2.Abbat, 
it is no temporall thing, becauſe thougha man 
bee condemned, and his goods bee confiſca- 
ted, yet hceſhall not loſe his right of preſen- OGleft, 

. . . eCiIt,in 
ting * : neyther is this repugnant, that toa yer.ſubie&.s 
Church parochiall hee may preſent, to a co worga yo 
Church collegiatethe lawe is, thatthough his tc. 4ere ma; 
aſlent goe not to the election of the partic 
whois to be the gouernor : vet our law com- 
mandeth that after the clection itſhould bee 
regiſtred *. Yet it ſeemeth to be ſpirituall, be- a) c. nobis de 
cauſe if a laye patron doc preſent one, and Prom: 
afrcr will varie and preſent another : nowe 
its left to the arbiterment of the Ordinarie, 
which of them hee will admit ® : and hee,,, a... 
which is ſo refuſed by the Biſhop, hath no VR IOg ce 
remedie againſtthe ſecond'preſentee; but he 9124 aurem cc 


1ur, patronat, 
F may *Þ 
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may haue remedie againſt.the Biſhop for his 
vniuſt retuſall or wrongfull delay : and his re- 
medic in this caſe is a duplex querela againſt an 
e) Paſtoralis inferior Ordinaric : andthis muſt be handled 
AN in the ſpirituall court ©, 
Anglonomoph. Yeabutthe reaſon of that is 
glueninourlawe, becauſe the right of patro- 
9 Regiſt. 55, Nage ſhall not come in debate ©, 
Canonol. This is petere principium, butlet me 
proceed, There is ſuch a mutuall correſpon- 
dence betwixt the patron &the Church, that 
they may not bee ſeucred either in gouern- 
ment,orin turiſdiction : for though the patron 
hath aliquid honoris, as we ſaid, becauſche isto 
e)164.7, haucthefirſtplace in theproceſſion * : yethee 
Pementss hathalſo aliquidoneris, forhe is bound by our 
laweto defend the Church from all opprefſt- 
& 17-0-7-liis. ons ©: and in thatregard ithe fall into pouer- 
Elie **e* tic, heis tobe mainteined de bonis eccleſie 8. 
Anglonomeph, Theſe circumſtances do not 
inferre the concluſion which you labour for. 
Itſhall appeare to you Canonologes, by our law 
and by veric ſtrong reaſon, that the right of pa- 
tronage or the aduowſon of the Church, is 3,77 &uvr® 
one of the proper obiccts of the common law, *rrrer 
Firſt itisarule with vs, that f a man be ſued in common Lav, 
| the ſpirituall court fora layefee, a prohibition 
4 a willlye,that is, for lands and tenementes as M. 
Firzh. well expoundeth it, Now that an ad- 
uowlon 


and ( onſultations. 114. 


«Tharan o4- yowſon is atenement, & lyethin tenure, may 

inmre, by ſcuerall authorities þe auouched: and ther- 
foreatenure ought as well to bee foundby of- - 
fice of an aduowoſn, as ofa mannor * : andai)14H,z.28, 
leaſe for yeares may bemade of anaduowſon, 234%17:E3- 
and it theleflee alien in fee, this is a diſſeiſin to 
the lcfſor *: and 15. H.7.all theIuſtices agree, ©) «7B, 3.Ut, 
thatan aduowſon lyeth in tenure *, And fory,,, 8. 
that cauſe, if one hold and aduowlſon of the 
king,and graunt it to another without licence, ; 
the grauntce ſhall pay a fine®, And generally 7 Ip" th 
vponany ſurmiſe, that a man is ſuedinthe ſpt- pel,157, 
rituall court fora temporall thing, aprohibiti- 2) Firzh. 43-k 
on will lie *. Now theaduowſon is temporall, 
though the admiſſion & inſtitutis be ſpiritual, 

5. Daiſn. Nomomath, Let me aske yoy further this que- 
ſtion : ifa man ſweare to me That he will make 
mea fcofement of certaine land beforeſuch a 
day.and he doth it not,whether may I ſuchim 
in the ſpirituall court pro Leſcone fidet. 

 purittmens APgIonomoph. No: for it you do,a prohibiti- 

;»-eorefidei O11, will lie by our law, becauſe the ate which 


concerning a 


emporall” 1$ to be done isa temporal acte, 6 is to be tried 
ate, 15 not to 


be 2dudged DY tNC comms law ® : and it men be {ivorneto oz wn / ; 
in he eceleſi= p1ue true Euidence to A iurie, and they doe fo, H.4. 15.:4.k.c 
whereupon certain perſons be endited of fome Brprzmuni. 
miſdemeanor,ifthey which be enditeddo ſue $4 
them that gaue cuidence againſt them in the 
ſpirituall Court for this diffamation doone p)rizh.ng. 
with an oath, they may make a prohibition ? : 4##F. rr. H.4. 


E » but 58, prohib, 124 


q) Stat,de cir 


cumſpet agar, 


I;- Et 5.El 
Zab.c.23.8& 

Cc 9. 

x) 20,E.4,10, 


ſ) Fitzh, N,B, 
42.1 .4-H.3. 
hibit,19, 
aon, lib, 
F.C. 2, 


r) 23.E.4. ", 
H 4.88.pruhub. 
I2, 


v) 34.1.6. 30 
Br, prohib. 2, 


z) 3, H,4,10 


Of Prohibitions 


butifany periuric be committed in a ſpirituall 
court, there the ſpirituall court ſhall haue ju- 
rifdiction 4 : but the Ordinaric in temporall 
caſes maye puniſhe the partie which hath 
committed periurie ex offs:io,though notatrthe 
ſuite of the partic © : and ifa woman haue ti- 
tleto ſuc a Cui in vita, and ſhe maketh oath to 
the tenant of the land, that ſhe will not ſuea- 
ny ci 17 Vit againſt him, ifafter ſhe ſnea Cuz 
invita, and thereupon the tenant ſueth her in 
the ſpirituall court pro Lefione fidei, ſhee ma 
hauea prohibition, thc + the oath touchet 
atemporall thing, namely land*, And ifaman 
{weare to one that hee will pay to him twentie 
pound which he oweth himata certaine day, 
and at the day hee faylcth of the paiment, hee 
may notnow beſuedin the ſpirituall court for 
the periurie, becauſe an action of debt lyeth at 
the commsd law for the principal*. But 34.H.6 
itis ſaide, that if a man buy an horſe for fiue 
pounde ſoluend. ſuch a day, and ſweareth tg 
make paimentat the day, but when the day 1s 
come fayleth of payment, an action of debt 
T2 at the common lawe, and an other at 

e ſpirizuall lawe pro lefione fider, and a writ 
of prohibition lycth not becauſe they be two 
diftin@rhinges ® : yet 2, H.4.is thata prohibt- 
tionlyeth in ſuch caſe *, 


Canonolog . But Lindwood ſheweth Yiewt- 
c 


2 Perine in 
an «cclefiaitie 
call court, ptle 
nithable in 
an ecc!ehaſth. 
call court, 


and Conſultations. 5 


libell may beſo framed,that no Prohibition will 
licin your laſt recited caſe : as namelie, the li- 
bell may be, (That rhe partie hath damnablie ,)1.ingw. in 
broken his oath, pretending that he was not bound node 
by is *., | perine, 
/..., Anglonomoph. Thatis buta weake ſupport 
ahoriieou- Of the ſpirituall juriſdiction : forit is one thing 
= uns to be puniſhed for periurie , an other for his 6 
«ji mem- jrreligious pretence. And ſurelic I take ittobe 


porall mat:crs 


«the ccce6- agrecable toall Lawes, that pretenſcs and in- 
ao: admured, TENtS Are not puniſhable, but onelic 772 crimine 
leſe Maie#tatis , And a man may ſuc a Prohibi- 
ion directed to the Shirife, that he ſhall not 
permit, nor ſuffer the Queenes lay ſubicctes to 
come to anie placeat the Citation of Biſhops, 
ad faciend' aliquas recog nitiones , vel ſacramenta 
praſtanaa, niſe ſolum in cauſus matrimonialibus es 
4.The Barri- 7eſtamenrarys . And M. Fizherb. thinketh that 
he gereralci- Neſe generall Citations , which Biſhops make 
Mnfrs, TO CItE MEN tO appeare before them pro ſalure 
pes prefer anime, Without mentioning any ſpeciall cauſe 
mon Law. jS againſt Law Þ . | 
Nomomath Why may they not vſe ſuch 
ubmowrogy frneny Citations ,as wellas a 1uſizce of peace 
him in ts by your Law may make a preceptto bring onc 
pote  beforehim,toaunfweare to ſuch things as ſhall 
be obieted againſt him without ſhewing any 
ſpeciall cauſe , Andit by your Law they can <\Crom pe. 
recciue no oath but onelie in matters Matri- Jult.p. 131. 
monuiall and Tcſtamentarie,then it muſt needs ** '3* 


F 3 be 


b) Ficzh.nat, 
bre.4.A. 
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be intended, thatthough their proceſſe be ge- 
nerall ad ſacramentapreſtanda,yetit is ſpecially 
meant of Matrimoniall or Teſtamentarie cau- 
ſes: ForI remember a good rule in the Canon 
Law to this purpoſe : 2uando conſtar de lepe , 
a) 28.9, r.ficur ſ#fficit generals alleg ario * . But what ſaie you 
cgem inf, to this matter of oathes Codrcgno#tes. 
Codicgn. Our Law differeth little or nothing © 
from the Canon law inthediſcourſe of oathes. 
Andasthe Canoniftes, wee make two ſortes © 
Oathes , Conuentionale and Indiciale : Conuen- 
Honale or Promiſſorium, is when we ſweare de 
futaro that we will giue ſome thing,or do ſome 
e)Bartol.inl. thing &c*. Twdiciale is when the Tudge for the 
+ gue una triall of the truth of a controuecrlie, and the in- 
fourming of his owne conſcience vrgeth the 
f).co.tir.l, partic to take an oath *. Ofboth theſe riſeth an 
ms urand.  2ction triable wel enough by the Canon Law: 
for in this matter the Canon is the ſterne and 
motiue of our iudgements : and therefore we 
hold the rule of the Canon Law firmely : Pre- 
ſtans et recipiens inramentum, contra Canones pu- 
p) Gl. verb. XwitHY 8. 


= o6apt *  Nomomath, Well, I will trouble you no fur- 


cenl, ther about queſtioning of things —__ to 
ſeucrall iuriſdictions, but will now paſſe to in- 


uire ſomewhat of ſuch thinges whereof an 
ion of the caſe will lie. 


The 


with the Ca. 
non, 4: mat. 
ter of Oathes, 


Is, Diuiſon, 


The ſecond Dialogue, :16 
of Actions vpon rhe Caſe. 


EPS: Onomath . I haue ſome time mer- 
SVWaHh uailed Coarcgn. whereforcan Adti- 
N02 vpon the caſe, which you tearme 
= actonem iniuriarum , (ſhould not 
haue a ſpeciall name, g{well as other actions, 
when as at the Common Law euery action 
belide this hath his ſpeciall name: Asan ation 
of Dette, of Accompt,of Waſt, of Detinue, 
of Couenant, &c. And in your Law there is 
Attio ex ſtipulatu , aftio empri , actio depoſut, ac- 
rio de pauperie &xc, 1 Pray vou therctole let mc 
know the reaſon hereof. 

Codicgn. Whatis more cbbing and flowing 
then mans inuention : for ſome things it hath 
wordes too many , for ſome it wantcth names: 
Therefore unuenal, when he ſought for an apt 
name forthatage which enſued the fower fa- 
mous ages, being this laſtage of the world,and 
worſe the the yronage,he naineth it by giving 
itno name,(tor his inuction could not find out 
any proper appellation)and thus reſolueth : 

— quorum ſceleri non inuenit ipſa 
Nomen, et a nullo poſuit natura metallo. 
And becauſe our ſage Mayſters of the Law 
could not deuiſe as-manie ſcuerall names. as 
there be ſeucrall injuries : for what Dictio- 
narie could conteine ſo many namcs 2 and be- 


cauſe the name or the figne ſhould be am ple. 
an 
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and large enough for the thing named or ſg- 1: The oe 


nified : therefore they deuiſed that adFio inin- wheretore «- 

riarum might ſerue for all wrongs, for which tat @ gere. 

they could not frame particular names. ee 7 gl 
Anglonomoph. Indeede as D. Srephens his 

water was fit tor manie diſeaſes, and yet had 

neuer any ſpeciall narge , but was generallie ::The Bam- 


8 & . » ter compa. 
tearmed Dodfor Srephens his water : {0 likewiſe reth an ac. 


an Action vpon the caſe ſtretcheth asaremedy cue te” 
againſt manie offences : Yet it hath no other {9)"$:,1e,, 
namethen an Action vpon the caſe. And it is ts ware. 
therefore ſo tearmed, becauſe cucrie mans caſe 

muſt be in thataQtion ſpeciallic and at large ſet 

downe : for in that action the writ ought to 


comprehend the ſpeciall matter , as well as the 


2) 7.H,6.47, declaration *: Wherfore in an Action vpon the 


caſe brought —_ one who was reteined to 
buiea Manor for the plaintife, which he after 


b)16.H.6.Ac. purchaſed for himſclte, in deceit of the plain- 
tion ſurle cale tife ; and the plaintifc did not ſhew of whom 
48.E.3.6. Brief the Manor ſhould be bought in the writ, but 


onelie in the declaration , the writ was aba- 


H.6.26. h 
11.H.6.2 ted ®, 
. S * . = - = . d ion. 
22.653, ANomomath. I pray youſatisfie meinthis : If * 2" 


a man be enterteined , or lodged in an Inne, 
and ſome of his geodes be taken from him out 
of the Inne by a ſtraunger , whether may he 
hauean ARion ypon the caſcagainſtthe Inne- 
keeper . 


Anzlonomoph . Doubtles he may , if 1t were 
a com- 
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a common Innein which hee was lodged ©, c)a.H.4.7; 
:. Anadion And if the partie ſo preiudiced doe bring an "oY 159, 
on ek Action vpon thecaſeagainſt the hoaft, itisno 7" 
the keeperof plea for him to ſaiethat the plaintife did not 


2 comon Inne 


feoodssbe dcliuerany goodes vnto him: orthat the plain- 
= * tifchimſelfchadthe key ofthe chamber . And 
an Elegir hath been awarded in ſuch caſe of the 
land, which the defendant had the daie of the 
iudgement giuen , and not the date of the writ 
_ brought. And 4 Capias ad ſatisfaciendum lieth 
not, becauſe it was a laches, andno wrong : d)41E.z.1r, 
And therefore the wordes of the writ be foes 
defeftu ipfius B, * : Butthe opinion of Hill, is c )Firzh.nar, 
11.H.4.thatifthe Inne-keeper in ſuch caſe doe Þre-94-B. 
notifie vnto the gueſt, thathe can notattende 
vpon him,and notwithſtanding he wiltneedes 
be harboured there at his perill, the Inne-kee- 
peris diſcharged *+ And 22.2.6. thedifference f) 11H 4.45. 
toe whe 15 taken , that if a man doe lodge in chamber p*r Hill 
by my cone» with me by my conſent meerlie,and notby the 
Gu goodes:he appointment of the hoaſt, and herobbeth me, 
ſhall not be the hoaſt ſhall not be charged : Otherwiſe is it 
arg ifhebcharbourcd there by the hoaſt . Andif 
; .1* my &. MY {eruant robbe me, the hoaſt ſhall not bee 
an imbefill charged 8. And z9.H.6.itis faid,thatan Aion g) zz.H.6.27, 


my goods, the 


Inme-keeper VPON the caſe licth againſt the Inne-keeper,, if p< Curiam, 

Gai bs he willnot lodge a man, and the Conſtable 

the common may enforce him thereunto. But Dayby there 
holdeth,that he is not bound to giue bread (or 
prouander ) to his horſe without preſent mo- 


G ney 
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h)zs.H.6, 18. ney paied in hand ®. 
Coden. By our Law ,if thorough the neg- 4- Fyche Cuut | 


Law the Inne. 


ligence of the ſeruants which waite,or attende keeper isto be 
in the Inne, ifavy thing be ſtolne out of the peri agreng 
chamber of the gueſt by any ſuch ſeruants,the Frans feat 
Maſteror Inne-keeper himſelfe is to be impea- 
ched by waie of action , and he whoſe goodes 
are ſtolne may recouer double dammages a- 

3)E.Gad ver, gainſthim* : Lent the receit of ſuch goodes 

nant” intotheInneisanimplicatiuepromiſe,that the 

k)Efurt. ad, $90dEs [hall be ſafe *.Solikewile if a man haue 5. If through 


; the default of 
nan, can,ſta, a Ship wherin he vſcth to tranſport & conuey the Mafter of 


_ men or goodes into foreine nations, and hath je nvb,o whe 
y 4 git a Maſter of the ſaid ſhip, by whoſe quinone 
cfault or wilfull offence the goodes of ſome rcompence. 
that are in the ſhip are imbea(iled or impaired, 
Edeexercit, 2AcRion in this caſe will ie againſt the owner 
aa.li, oftheſhip!: for the Maſter of the ſhip is he cuz 
m)ea.l.1.$. rorius nants,anchora,et curacommiſsa eſt ®, And 
Magitirum. 5n the Terrorike or Almaine language, ſuch a 
perſqn is called by the nameof Stir-man : and 
the owner of the ſhip is therefore in this caſe 
charged, becauſe he prefected him , and made 
n)eal.r.s. him Maſter of his ſhip ®, and becauſe to him 
nonaurem. the dailie profites, rents, and gaines of the ſhip 
o)eal.s.ex. Joc appertaine and come ?, ; 
excitatorcem. Canonolog . I doe notremember any thing 
 inour Lawcontrarie tothat which you haue 
faid. - 
Nomomath , T would berefolued of this Co- z. Dicer 
J die noites, 
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dicgnoftes, whether according to your Law in 
all contractes there muſt be a mutuall conſide- 
ration on both ſides. 

By the ci Codicgn. Itis not neceſſarie, that there be 

wll Lavits mutual con{ideration , but ſo there be a mu- 

chat there be ruall conſent ,itis ſufticientin our Law , andit 

{deraton in 1S therfore called a contract: becauſe by couc- 

nat nanting diverſe volunrates in vnum contrahun- 


Three fores FAY P, D, Bald noterh,that thereis a triple kind Þ ) Inftir.de 


. . actio. $.r. 
by Ce Gal of contract. A PIOPcr contract » AN 1MPTOPCT 6-9 en 


Law. contract, anda moſt improper contract. The contracts, 
3. What is a Proper contract, is when both partics are vrro 
mas by the C7tr0q; bound 1; As if T buy of you a Horſe for q)1.Labeo.s 
cal t*- five pound, I amboundtogiueyou the mo- Fae #6 
ney,and you are bound to giuethe horſe yvnto * 
4. What n MC. Animproper contract,is when one of the 
ib we Parties onelie is bound by the contract : As in 
aulLw. a pitt of goodes,or chattels, the donour onlie ,1 a.;a. « 
is bound to deliuer the thinges giuen ”, And fo de denar.can« 
when one lendeth toan other, he which bo- 2: 
roweth is only bound ad rantundem reddenda*, 1). Gicer. pe. 
;.wtaa The moſt improper contract, is when neither *** 
mcumax Of the parties 1s bound, buta bondor contrat 
«by wefame js difolued and defeated : As when a man ſel- 
leth toan othera ſiſuer Cup tor three poundes, 
to be paiedat ſuch a day,&the vendourdeliue- 
reththe cup to the ſeruantof the yvendee, who 
preſently runneth from his Maſter : ſo that the 


vendee ſueth the vendor for the cup,8& the ven- 
dor ſycth him forthe money, if depeding theſe 
G2 two 
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two ſeuerall ſuites, both the parties doe after 
friendlie __—_ ſuites ſhall ſurceaſe betwixt 
them, and that the one of them ſhall be quite 
againſt the other, this tranſattionas we tearme 


r) Saly.in lb, it isa contract, though moſt improper * , Like- 
Ww ' 


&* qpucata. viſe when a man will acquite one of money 
* Ce trank- . 
ad. which he oweth vnto him ypon a contract, 
which in our Law is called acceprilario:as when 
I aie vnto one with whomlT haue bargained : 
Haue not you receyued of me all the money which 
Taid owe vnio you by way of contra? ? and he 
aunſweareth : 7 have receyued it all , whereas in 
truth he hath not receiueda penie of it : this is 
a good acquitall, and oneof the moſt impro- 
vu )Inſtic. Per CONtractes *, | | 
mn 4 Angslonomoph . Our Law medleth with no 
pactum,C.de CONtractes, but ſuch as you haue tearmed pro- 
tranſa@, per per contractes : For our Law requireth in all 5-The Com- 
Bar. contraces a mutuall conſideration , and one minethnocen- 
partof the contract challengeth and begetteth Vhepmoa® 


the other . And therefore the cafe was thus : 
The ſeruant of A. was arreſted in London vp- 
on a treſpaſſe, and two which did know his 
Maſter did baile him : and after A. promiſed 
them for their friendſhip to ſaue them harme- 
eſſe of damages and cofſtes, if afterward they 


_ were charged : And {© it befell, that after- 


warde they were charged : yet it was helde 
that the Action vpon the caſe would not lie 


vppon the promiſe , becauſe there was no 
conl1- 
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conſideration , for the bayling was of their 
owne head , and was executed before the 
aſlumpfit : But if the Maſter had requeſted 
before, and aſſured afterward then perhaps the 
law would haue beene otherwiſe : as 1n con- 
{1deration that you haue married my daughter 
at - my requeſt I will giue you an hundred 
pound. This is a good conſideration becauſe 
the marriage did enſue my requeſt, and in like 
ſort land may be giuen in trankemarriage after 
the eſpouſals *, And ſo wheras Oneley brought ,  .;, 
an action vpon the caſe againſt the Earle of :;z.Dy. 
Kentand his Ladie, and declared vpon an al- 
ſumpſitof the Ladie, whileſt ſhe was ſole, that 
in conſideration that he had taken great paines 
and had expended 1500.11. about her buſineſle 
and ſuites, that ſhe would repay the 1 500. li. 
and beſide that twentie pound more, This was 
heldagood conſideration * : and 29. Eliz. the a) rg.Eliz.356, 
caſe was ſuch : A man being found in arrera- -: 
ges vpon his account did promiſe to the dettee * 
that if he wold forbeare him per parui rempus, 
that hee would pay him the money without 
further delay, and the dettee did forbeare him - 
accordingly, and after ypon this afſumpſat 
brought an action vpon the caſe : and it ſce- 
med to three of the Iuſtices of the common 
pleas, that the ation would not lie, becauſe 
that parui rempus was no good confideration, 
neither could itbe beneficiall to the partie: but 

G 3 one 
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one of the Tuſtices ſaide, that if the dettee had 
brought an action vpon the caſe without any 
con(1deration alleadged, and had proued the 
dette, that would haue ſufficed for that had 
beeneanaſſumpſit in law: and that there muſt 
bea reciprocall conſideration in ſuch caſe may 
molt clearely and cuidently be proued, by 44. 
E. 3. A writte of dette was brought, andthe 
plaintife declared that the defendantdid owe 
vnto him flue poundes for a houſe which hee 
had fold vnto him : the defendant ſaid, that 
there was a couenant betwixt the plaintife 
& the detendant, that the pt ſhold remouethe 
ſame houſeat his owne coſts & charges within 
a certaine day toa certaine place, and when he 
had ſo remoued it, that then the defendant 
would pay him his money, and thatthe houſe 
( or the ns ofthe houſe) was notas yet re- 
moued: and this was held a good plea >. And 
where two conſiderations are to be accompli- 
ſhed, the performance of them both is to bee 
auerred : Wherefore the caſe was, that in an 
action of treſpaſſe the defendant pleaded a 
concord, that he before a certaine Fa ſhould 
make certayne windowes, and fhould paye 
* certaine money, and he ſaid that hepayed the 
money by vertue of the concord betore the 
day, and demaunded iudgement ſe adFio &c. 
But hee ſpoke nothing ike making of the 
windowes, and the plaintife replyed, Nu! riel 


accorde 
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accorde, and it was for the plaintite, and it was 
held by all the courta zeofale. For when they 
accorded that the defendant ſhould doe two 
things, the concord is not performed, vnleſſe 
both be done, and fo the matter of the plea is 
not good, and therefore the replication can- 
not make it good ©: And if I buy a horſe of c)6.H.7.ro; 
you forſixe pound, you may deteinethe horſe 
till I haue payed you *: and o if one buy an 
horſe ofan otherin Smithfield and do not pay 
to the vendor money preſently, but doth one- 
ly promiſe it, the vendor may {ell it to another 
immediately, and the other can haue no reme- 
die againſt him: for otherwiſe he may be com- 
oY to keepe his horſe i» perperuum againſt 


ET” | e) 19-E,4.1, 
is will *: And to this agreeth the booke of > Choke, 


d) 16,E,4.1v. 


21.H.7. whereitis ſaid, that inthe bargaine it 

is implycd, that the bargainee ſhall pay the 

money preſently, otherwiſe hee ſhall not haue 

the thing ſolde, but it it were for a certaine 

day, the money were not to bee payed before 

the daye, becauſe the bargainor hath giuen 

vnto him expreſle libertie to pay at any time 

within the time prefixed ® : And fo is thef) a1,H.j.s, 

booke of 28. H. 8. that a contract or bargaine 

is not good without preſent payment, vn- 

lefſe there bee a certayne day limited, ſo that 

one of the parties may haue an action of 

derte for the money, and the other a writte 

of Detinue for the wares 5 ; and it a man 
| aſſume 


g)28.H.8, 
zaDy. 


h) Fitz.N.B, 


94. A. 


1) 29,H.8, 
24.25. 
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aſſure and promiſeto one that he will make for 
him certaine waines for carriage &c. and hee 
taketh parcell of the money belive hand to do 
it, andafter he doth itnot according to his aſ- 


ſumpſit, the other may haue an action of tre(- 


paſſe vpon his caſe * : ſoan action vpon the 
caſe was brought becauſe the defendant pro- 
miſed to the plaintife, that if the plaintife wold 
diſcharge l.S. of execution, in which hee was 
at the ſuite of the plaintife, thatthen he would 
pay vnto him his dette, and in truth the pro- 
miſe was made to the wife of the plaintife, to 
which the husband agreed, and thereupon he 
diſcharged thepartie, and it was ruled by the 
court,that the action was maintenable becauſe 
a feoffement of lands or gift of goods is auaile- 
able to the wife if the husbande doe not diſa- 
orec, ſo itisof an aſſumplſit *, 

Nomomath. Trouble your ſclte no further 
Anglonomoph. letme aske this one queſtion of 
Codicgn. whilelt it reſteth in my mind. Sup- 
poſe thatT haue hyred aſhip orgallie to tranſ- 
port my family, and ſome of my houſhold 


goodes, by lawfull permiſſion, andTagreeto * 


pay for the carriage of eucrie poll or perſon of 
them a certaine ſummeof money, admit that 
three or foure of them die in the ſhip, whether 
ſhall the owner of the ſhippe haue the entire 
ſummeof money, or ſhall it beeapporcioned 
for them, thatbe deadbetore they be brought 


tO 
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to the land ©, k) Ludovic, de 


Coaicgn. Tocleare your doubt this diueri- . ” 
tie muſt bee vnderſtood : if the owner of the 


{no {Nppcdid make a couenant with you, thathe 


ve payedivr Would bring them ſafe to ſuch a place, then 
ma ſlup;itthe ſurely you ought to pay no fare for them that 


aſter of the ; ; 
{did af ÞECe dead | : but ifthe coucnant were to take )16ind fins 


ng ! : u, ad regu, 
wmerobi's them into the ſhip, and to carrie them to ſuch a regia.” 


ſhoare. place,the the law wil be otherwiſe: and ſo ifa 
2 Ifachildbe .L;; : : SACK Jo 
yomem a> CNL be borne inthe ſhip whileſt it is vpon the m) loca. 


faring nothirs ſea, there is nothing due in reſpect of that adeſt 5.6 quis 


15 to be paicd 


for that chuld, child _ mulicr, 


Canonolopg. All contractes are bone fidei,and 
what 1s a contract but /?ipulario verborum? 19 
that itis to be taken as the words doc ſound,no ) Pecki, ad 
violencebeing offered to apparant equitie. ® reg.iur. 
Anglonomoph. Inourlaw there is a caſe not 
much {iwaruing from this purpoſe, it we ſtand 
not too much vpon the common and verball 
; The barri- Way tO £0 totheend of a queſtion, I. B, did 
me fear. ACClare by bill that A. at a certaine day ang 
ing a borle yeare vpon Humber did aſſume to carrie his 
ouer Humber, horſe bcing taken into his barge ouer the wa- 
ter of as Ga ſound and ſafe, and the ſaid A. 
did ſurcharge his barge with other things, by 
which meane his horſe periſhed in the water, 
and this was helda good cauſe of action 2: but o) 22,Afil, 
ſurely in this caſe without ferrying ouer the ?4*+ 
horſe there was nothing due vnto the barge- 
man by reaſon of the couenant, 


H Nama- 
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Nomomath, Canonologus, you haue yet ſpo- 
ken nothing concerning the neceſſitie of mu- 
tuall conſideration in bargaines, I pray you let 
vs heare the determination of your law here- 
upon, &then we will infiſt no more ypon this 
point of contractes. 
Canonol. Ourlaw doth notrefuſe or abiudt- 4 7*<cawon 


law eth 


cate the kinds of improper contractes,as by the whthe cull 
report of An2lonomoph.the common law doth, pryer on- | 
for if two ſhould contend for an eccleſtaſticall ***: 
benefice, as namely for the aduowſon of apar- 
ſonage or prebend, and one of them agreeth 
with the other, that he ſhall haue one turne of 
preſenting, and the other an other turne, and 
ſo ſucceſſuue per alternas vices, heere though 
there bee no conſideration properly : yet in 
our lawethis is a good contract and a good 
conſideration: but if one of them ſhould haue 
p) c, fi quando giuen to the other twentie pounde to haue 
mapa an ad the preſentation wholy, 8 ſolely to him- / 2:4” 
mus de tralac, {elf.this had bin void in law and [ymoniacall P; 
_ de Nomemath, How doth yourlaw Anglonom, 
puniſh defaultes for want of skill, as ſuppoſe 
that I do hire one for a certaine ſumme of mo- 
ney to make for mcea frameor fabricke of an 
houſe of good timber, wellſcaſoned, andin a 
certain forme, and he maketh it of verie weake 
timber, ill ſeaſoned, and very rudely in forme, 
whether in ſuch a caſe willanaction vpon the 
caſe lye againſt him orno. 
Anglonomoph, Idoubt notbur it will, tor 
Where 
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where aman vndertaketh to do a thing well 8 
perfectly, and through Ont and default 

of skill hee faileth, remedie is giuen by an aQti- 

on ypon the cale : for the cafe was 11.R.2.that 

in an ation vpon the caſe,the plaintif declared 

thatata certaine day and ycarc in Loydon there 

was a coucnant made betwixt the plaintife 8& 

the detendant, that the detendant ſhould cure 

the pt ofa certaine maladie, & he tooke of him 

tor ita certain ſurame of mony before hand,in 

- Thathye conſideration whereofthe ſaid def. did ynder- 
Ne onſhed CAKE TO CUTE the pk of his maladie, who mini- 
by an ation ſtred vnto him medicines contrary to his di- 


vpon the ca'(e 


it there be an ſeaſe, whereby hee was empeired and became q) 11.R-1, At 


aſſumpfit cy- 


ther implca- WOrſe then he was before 1: ſo 19.H.6.an aCtio ſur le caſe 37: 
nts, — VYponthecaſe was brought becauſe the det.did 
a{lume to cure the plaintites horſe, and thathe 
aleo nevliventer,& impronide impoſuit medicind, 
quodequumer, Andit was there faid by New- 
zon,thatif I giue counſaile to a man to giue his 
horſe certaine medicines,who doth it,& there- 
upon the horſe dieth heſhal not hauean aCtis, 
vnleſſe I had vndertaken to heale him, which 
multbe trauerſed: And Paton granted this, 8 
ſaid, thatif T haue adiſcale in my hand, and a 
manapplicth a medicin to my arme, by which 
negligence my hand 15 empeired,yetno action r) rg,H.6.4z, 
willic vnlcs he had vndertaken to cure it *;8 as 
I take it, ſo 1s that caſe to be vnderſtood which 
M, Fitzh, hath: if a ſmith doe hurte my horle 
with a naile, I may haue an action vp6 the caſe 


H-2 though 
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though he did not warrant the well ſhoocing 
of him : but he ſaith not(though he did not at- 
ſume) for in deed the ſhooing of him is an im- 
plicatiue aſſumpſit,& it there were no confide- 
ration, buc the ſmith did it of meere good will, 
1) FirzN.B-94 T do not thinke, that any action will lie*: fo 
46.E.s, as thattheaction lycth not meercly and directly 
7 7 Vie tor want of skill, but becauſe the afſumpſit was 
Rees notaccompliſhed tor want of skill, 


Coaign. But by our law the want of skill is a 2 Thatby 


6 © the ciuill law 
ſufficient ground of action : for if in the caſe wanof Si 


propoſes of the making a frame of a houſe, it —_ 
enot done well andartificially,our law is that 
the artificerſhall render damages in roro, butif 
ſome part be well done, and ſome ill, ſo that it 
15 euident that if the workeman had vied con- 


uenient diligence, all of it might haue beene 

well conſummared, ſo that there is no default 

inskiltulnes but in carefulnes, then the worke- 
) Gazalup.in at ſhall not bee condemned in zozo, but in 
yer, iznorat. Fanrothatis for ſo much, as 1s not well done *. 


gs Canonolog. The rule of our law is, that craſſa oe oO 


. G WV . * | 
i dotry mls OY - ſ[upinaionorantia non excuſat *, ans fe 


7 . Craſſa & ſus 
ordi.ab epi. Nomomath. Let mee know this of you Co- j;ns jpxcra 


quirehg.ept. dicgnoſt. when one man through fraud and de- [17 © 
ceit ouereacheth another,whetheris this puni- 


thablein your law as athing iniuriouſly done, * CO" 


Codicynoſt. Yes ifhee doe circumuent him | ciramues 
Aaolo malo. tron dolo mals 


puniſhable at 


Nomomath \ the cull laws 
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Nomomath . It muſt needes be fo intende 
forIam ſurc your Law reputeth no deceitto 
begood. 

CoaicgnoFt. Yes, there isadiſtintion in our 

2. Adiference T,4w of Dolus bonus ,and Dolus , 'alus . Dolus 


at the cul law 


betwixt d0/.4s bonus ils whena man doth machinate or de uiſe 
ans anicthing to entrapa thicfe, or a traytour *, a)f.deleg, 
and ſuch deceit may not properlte be tearmed | oY 6 Titia, 
fraude, but it may more hitlic be tearmed by Sls) 
the name of Soler1ia, or cunning. Sucha kind 
of cunning is much vicd in war-fare,by which 
more victories are atchicued then by ſtrength 
of hand. To which purpoſe I remember cer- 
taine verſes of an vncertaine authour, that may 
well be accommodated to this purpole : 
Nil refert Arm conmingat palma doloue, 
Nam dolus,an virius fuerit ques in hoſte requirer. 
But Dolus mals is a craft or ſubtill deuiſe vied b) de dol. 
to the deceiving of another ®, or to fruſtrate mal.l.1.S.1, 
the Law ©: As the Law prohibiteth a man to cf. deleg.1. 
giueanic thing to his wife. And Tirivs giveth Pra legem. 
a horſe to Sempronius,who giucth itto the wite 
of Titius by the ſecreat compact of her hul- 
band 4, this is done 1 fraudem leg is, becaule q)1.6 ons 
the purpoſc of the giuerat the firſt was to giuc in pr. f.de do. 
to his wife. But if there bea Statute, that every out uM 
one which guideth any wayne ouer ſuch a 
bridge being fraught with carriage, ſhall pate 
111), d, and the partie caulcth all the thinges in 
\ the wayne, when he commeth to the bridge, 
el 9 to 
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to be caried ouer the bridge on mens backes, 
here is no defraudation of the Law : But if he 
ſhould giue iijj. pence for the cariage ouer the. 
bridge, but not currant money, now the Law 
ſhould bedefrauded*®. And when a man is pre- 
e)lo,in$. pe= jydiced by the fraudulent dealing of an other 
nult, Inſti, de : 
adop, man, he may by our Law haue an action a- 
gainſt him, which is called ac740 ali, an ation 
of Deceir. 
Canonolog. Indeedethe difference of Dol 
is vied likewiſe in our Law. And we haue a 
rule of that which you haue tearmed dolum bo- 1,758 fave 
num : Frangenti fidem , fides frangatur eidem *, <nmon Lan 
f)22.4.1.noli And likewiſe an example of it vied in our law: ; 
exiumare ©. namelie of Salomon, who did vic ſuch cunning 


de pac.l. cum ; 
proponas in betwixt the two harlots, in ſearching out who 


glo.Accur. was thetrue,and naturall mother ofthe child. 
Butthe deceit, which of you hath ben tearmed 
dolus mals, is in our Law nomen reatus , which 
it doth puniſh, as being done againſtthe Lav: 
for qui peccat , non peccar de legs authoritare s. 


g J23.9,4.qui Hm . That deceit whichof ye both 4.25 muta 


punifhable at 


Freve hath been tearmed dolus malus,doth not in OUr the common 
Law eſcape puniſhment : but for the more {vane 

ſtrong inhibitingand repreſſing of it, it doth <a&,or aw 

afforde a double remedie againſt ſuch as en- 

dammage others by deceit : namche, either a 

writ of Deceir, or an Action vpon the caſe . For it 

a man plaic withan other at dice, and he hath 


falſe dice , with which he plaieth, and _ 
the 
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the other mans money, he that loſeth his mo- 

ney in ſuch ſort may hauean A#tion wpon the 

caſe tor this deceit. And in other like caſes an 

Action vponthe caſe, ora writ of Decceitwill 

lie,at the pleaſure,and clection of the plaintite. 

And if I preſent one toa Church, whereof I 

am Patron,to the Ordinarie,and one T.diſtur- 

beth me : wherefore an other man purchaſeth 

a Quareimpedit inmy name,retournable in the 

Common place (I not knowing thereof ) a- 

eainſt the ſaid T, and after cauſcth the writ to Þ) 5.5-E. 3; 

be abated, or meto be nonſuit in the action, I 7 "iN oh 

may hauea writ of Decezz againſt him ® , And 2o.H.6.20, 

in cuery calc an a&tion ypon the caſe is mainte- Sx 4 —— 

nable againſt him which ſucth an originall in EY 

the name of the plaintiteagainſt his will ', So if i)7H.6.45. 

a man forge a ſtatute merchant in my name, & 

ſue a Capras therupon, whereby I am arrefted, 

and had in execution, I may hauca writ of De- 

ceit againſt him that forged it *. So if the War- k) 1g.H.6.44. 

den of an Infant vouch oneby couin, who is 5%. 
; 34.11.6.19, 

not ſufficient,or pleadeth ſome bad plea,wher- Ezh.Nar, be, 

as he might haue pleaded a better plea, the In- 9% 

fant ſhall hauea writ of Peceir againſt him,and 

ſhall recouer the full value in dammages ! , 1) g.E.4.;4. 

And 17.4.6 .4 writ of Deceit was brought 

againſt an Attourney for acknowledging a 

ſatisfaction , whereas his maſter was not in 

truth ſatisfied ®, Andin a Precipe quod red-m ) 11.H.6.34 

dar, if the Shirife retorne the tenant of the land 


to be 
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tobe ſummoned, whereas in truth he was ne- 
uerſummoned, whereupon the tenant loſeth 
by default vpon the Graund cape retourned : 
Now the tenant inay hauea writ of Deceir a- 
ainſt him that recoucred, and againſt the Shi- 
depo ps rite tor his falſe retourne *: But the writ of De- 
3) © cexr in this caſe doth not determine the right of 
35.t1.6.44 . ; 

18.E.4.1z, the land,butdoth only defeat the judgements. 
3 LO And x. E. 4.is that no dammages in this caſe 
43.E.3.3r, {hall be recoucred againſt the Shirife, but he 
5oE.z18, ſhall beonelicftined?. Andifa man recouer in 
p) 5-E.4.49. a Writ of Wait by default, whereas the deten- 
.. dant was neuer ſummoned, the detendant in 

9g) 20.E.z.Dil- ,.. Sy 
ccit 5, this caſe may haue a writ of Decert 4, And it a 
293-354 manbargainewithan other, and aſſume pon 
pr Bier conſideration to enfeoffe him of certaine land, 
5s.  andheenfeoffeth another : he to whom the 
tk; Dilcit umpſit was made may hauca writof Deceir”, 


Zo | ; 
r)20-4.6.36, oran Ationwponthe caſeat his pleaſure f, And 


= La ifone ſell toan othera Horſe which he know- 
98.Þ. eth to haue a ſecrcat diſeaſe in his bodie:or ſel- 


NH7.1s 1th certaine quarters of Graine, which is full 
2H7.1. of graucll,awrit of Decerr hieth *. So 12.7.4. 
a writ of Deceir was brought for {elling a cer- 
taine quantitic of wooll, and warranting it to 
be 50. ſackes , whereas it wanted of that mea- 
ſure: the defendant pleaded in barre that it wa 

weycd before the ſale, and thatthe ſeruants of 
the plaintife being his factors did accepr it,and 


caried it beyond the ſea, whereupon the mor 
UC 


et) 20.H,6.36. 


” Diwfion, 


x, Contemp- 

tuous ſpeeches 
are not puniſh. 
able by the Ci- 


{11l Law, 
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tife demurred *, Andif a man loſc his land by y) .H.4-r: 
default ina Precipe quod reddar,whereas he was 

neuer ſummoned, and die , his heire may haue 

an action of Deceir,and ſhall haue reſtitution of wv) 96" 
theland®® , And 1. E.z. inthe booke of Aſſiſes*, x. ;.Diſ- 
itis ſaid, that if a recouerie in ſuch caſe be had ceit 43. _ 
againſt the tather by default, whereas in truth os mc 
the father was deadat the time of the recoue- Firzh. Nat. 
rie, the heire may auoide this by writ of Diſ- ***98:Q&: 

ceit,or Error *. And whereas there be two te- a) i.A.p.r6. 
nants for life, the remainder to the heires of 
one of them, and they both loſe by default be- 
ing not ſummoned, and the tenant for life di- 
cth, the ſuruiuor ſhall haue a writ of Di/cerr for 
the whole : Otherwiſe it had been if the reco- 
uerie had been againſt the tenant for life onelie 
by default ®, 

Nemomath , You haue ſufficientlie diſcuſſed 
the point of deceit, Now I would craueyour 
opinions of an other matter . Suppoſe a a 
man by ſlaunderous and opprobrious ſpeeches 
is impeached,and his good name impaired,this 
being buta verball inturie : whether doe your 
Lavwes inflict puniſhment vpon ſuch as offend 
by contumelious and reprochfull ſpeeches or 
no ? and what puniſhment doe they inflict 2 

Codicgn, Such outragious ſpeeches either pro- 
ceede of pride,and tend to contempt, 6 againſt 
ſuch the Law alloweth no remedie,becaule the 
partie himſelfe may fruſtrate them by contept: 


I There- 


b) 8.E.3.Dif 


CElt 7. 
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| 
| - Therefore the w—_ of the Rhodzans inthe ſc- 
nate did argue wiſedom : Superbiam, verborums 
preſertim, iracundi oderunt , prudemtss wrrident: 
w3iq; ſiinferiorss aduerſus ſuperiorem eſt , capitali 
"p14 nemo vnquam dignuminudicauis : eriam Deos 
aliqui verbs ferocioribus increpant nec ob id quen- 
c )Liui, 1b,45. q#u47 fulmine ict um audimus ©, T he diſgrace,eſpe- 
cially of wordes. irefull men reuenge with hatred, 
wiſemen with laug hrer : yea ws, it happen that 
the iniurie be done by an inferior perſon to his ſupe- 
rior,and no man euer thought ſuch iniury worthy of 
Capitall puniſhment : euen the Goddes haue of ſome 
been reuiled by inſolent tearmes,et we do not beare 
that any man hath been ſtriken with thunderbolt for 
zhas fault .But if the contumelie do rather flow 3; Qfhrihty 
from malice then from pride, 8 tend rather to which proceed 
diſcredit then to contepr,the caſe is altexed,and punihed. 
then a capital puniſhment hath in ancient time 
bcen inflicted, if the fault were publike . For of 
the Romanes S. Augnuitine ſaith thus : Romani 
probris et iniurys Poetarum ſubiettam vitam fa- 
mamq; habere noluerunt,capite etia puniri ſancien- 
d)D. Auguſti. Fes Fale carmen condere ſi quis auderet * :T he Ro- 
g - 6. cult 2246s Would not haue their life & credit ſubiett ro 
the reproches &> iniuries of Poets making it capital 
for any to deniſe aſlanderows libell. And he citeth 
_ the words of Scip/oinanotherplace:Noſtre duo- 
4 the _ decim tabuls cum perpaucas res capite ſanxiſSent.jn 
2.c.g bis hancquog; ſancienda putanerunt.ſi quis actita- 
Cicerelb.4:4e yu1ſſer ſuiue carmen condidiſer, quod infamiam face- 


Tep,  # . 
4 rer,flagitiumue alert *, Nomo- 


— O—_ _- << app OC CC oo : 
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| It #obie. Nomemarh. Yetthe Gracians did allow ſuch 
ac that the tAUACS and biting farcaſmicall ſpeeches , as the 


did | . 
cle. fame S, AuguFtine reporteth *, And Socrates did f) D.Avgult, 


aig Not takeit grieuouſly to be noted of Comedi- ernmanden, 
vickedmea. gygs, for which he giueth this reaſon : $i merits 
reprehenaerint, emendabimur : ſun falſo, tum illa 
nihil ad nos attinebunt. And it ſecemeth to keepe 
men in awe, and to reſtraine them from offen- 
ding,whenas wicked men well deſcruing infa- 
mie,are touched by ſuchreprochful inuetions, 
Codicgn. Your three arguments againſt my aſ- 
ſertion are but three words, Grecians, Socrates, 
Terror,to which by your permiſſion I will par- 
ticularly aunſwere. The Grecians did manie 
times fleep, when the Romanes did awake,& in 
matter of ambiguitie the Romanes were by ma- 
ny degrees moreto be imitated then the Grect- 
ans: Yet the Grecians did not alwaics ſuffer this 
licentious rage & inuectiue of Poets, For when 
Ariitophanes in one of his comedies wold make 
known vnto the people the extorcious & tyran- 
nous ſpoiles of Cleox,a man of high eſtate 8, he g) Ariſtoph.in 
was ſo inflamed with rancour againſt him, that F4%* 
whe he could hirenone for mony to perſonate 
Cleon,he performedthe part himſelf,& did with 
ſuch indignity & diſgraceful termes abule Cleo, 
that Cleoy purſuing the matter againſt him, he 
was fined 5.talents:andas himſclte contcſleth, 
though he gained much by his acted Come- 
dic, yet he loſt fully as much by his fine : And 
as himſelfe further confeſleth ( to expreſle it 
in Latin ) revomuir FLO hauſerat *, being art 3g 
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a tart-tounged detractor , whoſe workes are 
ſcar{clie to be read, vnleſſea man would taſte 
the gall of bitternes, much leſle to be imitated, 
and(as Yiwes cenſureth him well)mulraper ebri- 

1) Ludouic.Vi, eater conſcripſu t . And whereas he was cor- mi 


? : : _ ner 1s condem- 
241k 4. rupted by money receiued of Anitus and Meli- nedfor his bu 


ad lib.z.de ci, ; op 6b any 
de. c 9, rus the enemics of Socrares,to ſcourge and laſh *TTrmns 
Socrates in his comedie called Nebule, (which 

the ſame Yiues pretilie tearmeth fabulam nebulo- 

nicam) with contumelious ſpeeches, Socrates in 

this ſhould not haue been pacient, becauſe it 

was crimen facto non leue,exemplo admodi graue: 

But Plaro, who was more exerciſed then Socra- 

zes in matters of common weale,did baniſh out 

E)Plar.lib.z, of his common wealeſuch railing Pocts *. And 
A wheras you think it conuenient to falt the cor- 
rupt maners of men by ſuch piercing ſpeeches, 

that they may feareto offend: the truth is,ſuch 

ſalt is very vnſauorie,and ſuch courſes very cor- 

rupt : for if they be ſuffered to taunt Hyperbolivs 

a lewd fellow.they wilnot ſpare Pericles an ex- 

cellent man, (as Czrero well afhrmeth in the per- 

D Cicer.lib.q, Ton of Scipio! ) for he was likewiſe more then 
fe reps nipped of Ariftophanes,and Eupolis . And S. Au- 
—_ reproueth ſuch meanes of reprouing, 

aying grauely , wiſely, and diuinely : 1udicys 

ac Magiſtraruum diſcepratiomtbus legitimis pro- 
poſuram vitam , non poetarum ingenys habere 

m) D.Auguſt, debermu ® + And diforderlie perſons, as Cicers 
6:.2.c.9 faith well,acenſoremelics ejt quam apoeta _—_ 
Tatncr 
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rather of a Cenſor which is Magiſter morus : 
then of aſoure Satyriſt or gibing comical-poet, 
which is Corrupror morum, & {uch faults are ra- 
therto be rebuked of a preacher curing with 
his zeale, then ſcurrilouſly touched of a prater 
wounding with his Aile:for ſuch carpers ought 
\ The denifrs 0 FAKE religious heed leaſt r1nia Lycambeo ſan- 
and publiſhers =_ zelagerant:But that I may ſhew what our 
aiſubleby JAWEs haue ratified touching this abuſe : ifany 
hen” madodeuiſeany (landerous libell againſt one, 
Ae - &1t happeneth thatanother findeth it, and he 
doth not cancel it & tearc it in | $4 pt doth n) f. de iniurff, 


publiſh it to others, he is puniſhed with capital pw 
puniſhment *, and fois theauthor likewiſe pu- rum, 


niſhed ©. o)Azoin ſum, 
. C.dc iniuri, 
Caxonol. Wee account in ourlaw ſuch de- 
tration to be ſ[ummam 1miquiratem, & the cen- 
ſure of our law is that omni qui detrahis fratri 
ſuo homicida eſt P, p! c,1,de ma» 
Anglonomoph. Ourlaw is to charitable dea- ***5: 
ling a mother,and therefore it alloweth the ad- 
miniſtration of goods circafuneralia, though it 
be done by a ſtranger, who hath no authoritie 
» Reprocach- tO intermeddle 4 : becauſe it isa worke of cha- 


ull ſpeech . © ' . , 
punihablear TILE” 2 but ſlaunder and diffamation, which r) 21.4.5, 


hecomm® hlemiſheth the good name of others it dete- 
wen ypon the ſteth and vtterly dilfauoureth,condemneth, 8 
puniſheth as a ſtepdame vnto rancor & violent 
ſpeeches the abortiue children of malice. 
Wherctore anaQtion vpon the caſe will lye at 


i Our 


q) 21,H.6.,28, 
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17 Hi4. ourlawforcallingthe plaintife theefe ©: and 
A.ſur lecaſe, for calling the pt a falſe and periured man* : ſo 
LA bo by pn an aCtion vpon the caſe lyeth for calling the pt 
0s, © falſeiuſticeofpeace *. But to publiſh one for 
u)4.K6,Br. his villaine,whoin truth is his villain is noſlan- 
Actifur lecsſee dernorattionable * : nor to publiſh one to be 
x):,E,4.5 abaſtard, whois in deeda baſtard, if the defer 
dant doe make title to the baſtardes lande, and 
did therefore tearme him baſtard thatthe mat- 
a2 B —#-—, 7 bee produced into queſtion and 
Nomomah. Enough of this, wee will paſſe 

now to other matters. 


The third Dialogue. 


Of Dertes, 


EPS, Omomath. T pray you let meknow 
INEAH Codicpnoſtesall the waies & meanes 
xIſ ren. one man may becomein- 
—_— debted to another, ſo that remedie 
may be had by proceſſe of law tor the debr. 
Codign. A dette may grow by writing or e- 
ſpecialtic : as when the dettor confefleth him- 
elfe to bee obliged and bound to his creditor, 
and ſuch bond or obligation may be by deede 
indented ſub eadem formaverboruns, 8& by mu- 


tuall deliueric itbecommeth the deed 0 v_ 


[i D:uſion, 


1 Dette may 
grow by wile * 
ting or cipect- 
aluc. 


Of Dettes. 28 


— both *. Sucha kindof writing wee call ;n/tyg- 2)Lfcrud fil. 
deed indereed 9863H?P Privarum, becauſe it is done in the 9 bs on 
at the auill ; . © rographum, 
Law. nameand by the hand of a priuate man, notin dcleg. r, 

thename of any king or prince: and this kind 

of inſtrument ought to haue the ſubſcription 

of three witneſles® : butthereis a priuate in- b) C,depro- 
| wharini. {trumentof more ſolemnity, which1s called of **% 
rennongarri- WS tnftrumentum garrantigie, an inſtrument of 
coilllay, Warrantie, ypon which a man ſhall haue pre- 

ſent execution: as if it do ſpecifie that one man 

is indebtedto another, this being preſently ex- 

hibited in place of iudgement, the iudge 

ought preſently to awarde execution © : and © , dereiudi. 

ſuch writings obligatorie if they haue any ra- 

Zurein them in any materiall place are of no 

creditinlaw : and there bee inourlaw three d) c.ex liter. in 
a Three fortes ſorts of bonds, Naruralis, Cinilts, Pretoria, Na- = q 
ofbondeby zuralss is, when as by mutuall contract one of 

the parties becommeth mutually bounde to 

the other. Ciutilis, 15 that which is made in 

forme of law, whereof we haue aboue ſpoken, 

wherein one of the parties confefſeth and ac- 

knowledgeth himſelfe to bee indebted to the 

other in a certaine ſumme of money, and bin- 

deth himſelfe for the payment of the ſaide 

ſumme. Pretoria,which is deuiſed and concei- 

ued of the Pretor,and Iudge., in preciſe termes 
:Denemay ſpecifizng the debt *, Likewiſe debt may accrue £) Init, de ob- 


prow by viay . . . 1,1 PIs 
ofconrat. ynto one by way of contrat,which is nothing *** 


cls butthe coſentof 2.perſons fora __ be 
one 


#) depac,l,r. 
g. 1, 


t) Gazalup. 
verb. patum, 


2). de pac.l, 


[1bco, 


h)I.ſequent.ff. 


co, tl, 
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done orgiuen by the one to the other, and it is 
on both {ides obligatorious * : for iftwo doe 
conſent in this true propoſition : Titus eff ho- 
m,o0r in this falle aſſertion, Tirius eff Afenus, 
yet this is no contract, becauſe non vrirobique 
oblieat ©: tor it the wordes or ate be obligato- 
rie, then the contract is obligatorie,as contrari- 
witc, if the words or ate tend to acquittance, 


then the contract is nothing els butan acquit- 


tall, as if the creditor doe redcliuer the writing 
obligatorie vnto his dettor, this is an acquit- 
tance in lawe: for otherwiſe the redeliueric 
ſhould worke nothing # : bur if the creditor 
ſhould redeliuera pledge vnto the dettor, this 
will not amount to any acquitall or zeleaſe of 
the dette, becauſe the redeliuerie in that caſe 
may haue an other effeR,namely the vie of the 
pledge fora certainetime ®: Anditthe inſtru- 
ment or eſpecialtic of the dette be cometo the 
hands of the dettor, the law will intend prima 


facie that it was redeliuered by the cteditor in 


1 6 chiro- lieu of an acquittance * : butthis muſt belimi- 


graph,ff. de 
P!8+ 


ted with this reſtreint, it the dettorbe a mecre 
ſtranger in fa&Fovnto the creditor, but it he be 
his ſeruantor one of his familie, conuerſing in 
houſe with him, then the intendment will bee 
otherwiſe : for then the law will preſume that 
he mighteaſily come by the bond withoutthe 


k)Lynica$ille, priuitie of the creditor ©. 


Q.delati.li, 
rol. 


Canondl, I haue not atany time obſerued a- 
ny 


A 
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; The exon Ny thing In our lawe which maketh head a- 


lay aeeth oainſt theſe determinations of lawe by you 


trers ' 
In ms mentioned. 


dcttes. Anglonomoph. Ourlaw withſome of theſe 
aſſertions tully agrecth, and from ſome flatly 
diſagreeth, as I meane to maniteſt by exami- 

7-wbycon- Ning in order the particulars of Codicgwoſtes his 

nactby ne | ſpeech. Dettes with vs may grow many waies, 
and eueric way an action of dette willlye : for 
it may grow by contra&tas Codicgnoſt, hath a- 
uowched, For it the husband ſell trees grow- 
ing vpon the land of his witc, and the wife di- 
eth before they be cut downe,yetthe husband 
may maintaine an action of dette : ſo it is ofa 
vendition by the tenant in taile : ſo where a 
man hath a horſe by wrong and ({clleth him to 
another for a certaine ſumme of money, and 
before the deliuerie of the horſe, he dycth, or 
the owner taketh him away, yet an action of 
dette lyeth vpon the vendition |. So if a man 1) 18.E. 4-6, 
{cilten acres of land to another for ten pound, | 
and aftcr he will makeno aſſurance of the land, 
yet he may maintain an action of dette for the 
money, and the other is put to his a&tion vpon 
the caſc, butifitbee agreed, that the aſſurance 
{hall be made before a certaine day, and the 
ten pound tobe payed vpon the perfeQing of 
the aſſurance, then the lawe is otherwiſe, For 
if hee make not the aſſurance before the day, 
but afterhee ſhall not haue anaGtion of dette 


K 


for 
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m):26. forthe ten pound®, Butifatailordoe makea 


50.p Newt, ; 
ent for mee, if we bee notagreed before 


what I ſhall pay for the making, hee can not 
Das haucan action of debt, otherwile it is for vic- | 
E483. tails and for wine ®. Likewiſe an action of fuſer 


debt Iyeth ypon aloane of money, made by * 'b<<omms 


laiw for a loan 


- 


o) Fitzh,N.B. the creditor to the debtor * : or it lyeth for a «money. 
"MY meere dutie, as when an Attourney bringeth ofdebr tyeth 
an action of debt for money expended inthe j1,6,009m* 
pFuzh.N.B, ſuite of his client ? : or vpon an obligation, as %*"- 
Wea wg when the eſpecialtic is Nowerint vniuerſs me te- 
E429,  meri@ts. And afterthe deed faith, ad fidelirer 
compurandum de proficuis,in this caſe the obligee 
may vſean action of debt, or an action of ac- 
4A aw 1% comptathis pleaſure 1, Vpon which caſe Ba- 
3:9, 28, png 
E.3.98, ker 28. H.s8. in Cores caſe thus diſtinguiſheth, 
that ifthe deliuerie ofthe money were to this 
intent, thatan increaſe or profit might riſe of it, 
and not that money might be repaicd, there 
noa&ion of debt will le, but a writte of ac- 
7) 28H.8.20. comprt onely *. And ifa man do make a con- 
Dx.Corhe © crate to paye certaine money for a thing 
bought by him, if hee make an obligation !- An obligs- 


tion made at- 


for the money, the contraQte is diſcharged, rr conrat 


: diſohieth th 
and he ſhall not haue an action of dette vp- comraty 


the common 


1) 9E.4-25-28-0n the contracte *, But ita man make atalie, |< 
biſes -+-7-and writeth wordes obligatorie vpon the ta- 
Gabaol1.623 lie, and enſealeth it and deliuereth it as his 
35«E43-det83. Jeede, yet this ſhall not binde him, but hee 

may pleade nih1l deber againſt it, or may mu 

is 
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his law, for an obligation ought tobewritte in 
parchment or paper, and notvpona peece of VRBIR 
wood*, But the Queene may maintayne an 44..3.r4.z.R. 
action of dette againſt her Farmour vppon }: Ctr. 4.13» 
{uch a talie * . And a man ſhall not be fined ++ = 
for denying a talye enſealed *. And where- *) 4E-3.ele 
title de fone, 
as you fay that a man may bee bounde by 
'- amn Qeede indented, that is likewiſe ſo with vs : 
may beboul For if one acknowledge himſelte by inden- 
7 To fg he ture to bee indetted to another man in an 
umn hundred pounde: for which hee deliuereth 
him certayne Veluet, that the other may fell 
it after the beſt manner that hee can, and to 
reteigne it for payment, and it any thing re- 
mayne of the dette, that hee will pay it, the 
other may {ell the Veluct tor twelue pence, 
and yſcan action of dette for the remnant *, a) 18.E.4,5- 
and 11. H. 6, an action of dette was brought 
for an hundred markes deuiſed by the laſt will 
and teſtament of A, being in the handes of the 
defendant, the det. by Indenture acknowled- 
cd that the ſaid ſumme of mony remainedin 
his hands,& the deuiſce made his executors & 
died,8 the aboucſaid action of det was broght 
by the executors, & it was allowed : the law is 
likewiſe ſoof an accompt ®. And if the words 4, xr 1.6.46. 
of an indenturebelo : Ira ronuentiieſt inter nos 
quod A,ſoluat B.20 li.aafefls Paſch.B may haue | 
an action of dett hereupon ©, So when a man ©) 3o-H.6.per 


maketh ſucha bill ,namely this bill witneſſerh, Touer-Sean. 
K 2 


2 tit, Coucnants 
that 


— —_ -” .- 


_ ——_ we ——_—— 


nn yy —— — 


d) 28.H.$,20, 
Cores c.per 
Fitzia, ct 
Mountague, 


e)11,E.4,9. 


f) x7.E.3.31. 
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that I A. haue borrowed ſo much money of 
C. without ſaying more, this ſhall chargethe 
EXecutor as well as an obligation, and rhe te- 
ſtator could not haue waged his law againſt 
this bill: for theſe words recepiſſe, or debere, or 
reneri ad foluendum 20.11, doc make a good ob- 
ligation and ſhall bind the executor: tor eueric 
word which prooucth a man to bee dettor, or 
to hauc a ſtrangers mony in his hands, though 
itbcby bill, yeritſhall chargethe executor ©. 
As for your inſtrumenrum garrantioie,an inſtru- 


42 Afſtature 


ment of warrantie as you haue tearmed it, It 1S bond is reſerm- 


fully and proportionably reſembled by a re- ER 


warrante at 


cognifance vpona ſtatute merchant or ſtaple : C116 


tor thereupon the partic to whom the recont- 
ſance is made vpon the certifying of the ſame 
in Court ſhall haue preſent execution. For ita 
ſtranger to the reconiſance of a ſtatute come 
into the Chauncerie and ſhew the ſtatute, and 
pray execution, he ſhall haue it : andif a ſtatute 
marchant be acknowledged to two, 8& one of 
them commeth into the conrt with the ſtatute 
heſhal haue execution in both their names * : 
And 17.E.3. two ſueda Cerciorar: of a ſtatute 
merchant , and after the Cerczorari returned 
the parties came not , but others , as execu- 
tors profered themſclues, and ſhewed forth 
the teſtament and praied execution, and had 
it * . Butthe opinion of His to the contrary 


38.E. 3.tor a Ceciorart was ſucd vpon a ſtatute 
mer- 
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merchant, and before execution the plaintife 

died : wherefore Greene praied execution for 
executors; But #ill ſaid, that he ſhould haue 

ſueda Scire factas forthe the executors, for it 

may be that the teſtator hath releaſed: Where- 

forc you muſt ſue a Scire facias out of the certi- 

ficats, And vpon a ſtatute ſtaple the partic ſhall 8) 18.E-3.t0, 
haue execution of the bodic,landes and goods 

by one writ: And vpona ſtatute merchant,firſt 

a Capias till a quarter of a yeare be paſt, and vp- 

on a rctourne of Von eſt inuentus, the partie 

ſhall haue a writto haue execution of his lands Þ) 5.H.7.14, 
and goodes ®, And aman may ſue an action EY 
of Derte vpon a ſtatute ſtaple, vpon a ſtatute _ 
merchant, and vpon any other recognifance i, 1) Firzh. Nat, 


. bre. 122-D, 
13. A dede And whereas you hauc ſaid,thata decede razed «fol, :7. 


razed 5s not . 1” 

z-od ar the 15 NOt good in your Lav, no more it 15 iN ours, 

«mona if it be razed or interlin. 1,and in ſuch caſe the 
obligour may conclude his plea, it he be im- 
pleadedin an action of Dette , with a Nor eſt 
faftum *, And whereas you haucafhrmed that &) 1... 14. 
there be three ſortes of bondes in your Law, 2995 © per 


| bo | k > Keble, 
14. The com- A712 y 1/45 , Ciuilss , and Pretoria : For the firſt 


mon Law u- 


grethin fab- tO T hauc ſhewed that our Law agreeth with 


ftance wit 


the Ciill Law YOUTS : and as to the laſt it agreeth in the ſub- 
My _— ſtance of the thing , though not in the ſound 
of the name: For an action of Derre may by our 
Law be brought vpona recouerie or mdge- 
ment conteining the dette . For if a man reco- 
uer dammages in a writ of Waſf, he may ſue a 


K 3 writ 
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D Firzh.Nat, Writof Derre vpon this recouerie, if he will!. 
ve.122-C, And fo for dammages recouered 'in a Re- 
20.H.7.3. ; = : 

aiſſeſin , a writ of Aiel, Coſunage ,and a writ of 
nm) 43-534 Entre ſur diſſeiſin® . Butin that you ſaid that 
the redcliucrie of a writing Obligatorie vnto 

the obligee 1s in ſteede of an acquitance, this is 

not ſo in our Law , For though it be notably 

well obiected by Finenx r.H.7. that there beas 

manie waties for him to whoma deede is made 

to difſolue the deede, as for him who maketh 

a deede, to make ita deede : as where as it is 

enſealed, he may break the ſeale : and whereas 

it is deliueredas the bond of the partic, he may 

m)1H.7 redcliucritinſtcede of anacquitance® : Yetit 
—_ * 1sbettcraunſwered by Ma#t.Keble, thatarede- 
liueric may be either of a deede executorie, or 

a deede executed : The redeliueric of a decde 
n)ibi.per EXCecutoric hath ſome operation in Law ®,(as it 
Revie, a man deliuer a writing obligatorie asa ſcroule 
to I. S. to delitucras his 509 4 toI. N.vpon a 

certaine condition perfourmed : if 1.5.deliuer 

the {croule back to the bailor , before the deli- 

uerie of it to I. N.and before the condition per- 

fourmed, the bailor ſhall not anic way be char- 

ped by vertue of this bond : But it it had been 

deliuered atthe firſtas his deede to IN. vpon 

© )Perkins tit. 2 Condition pertourmed ® : ) Now the redeli- 
Faits, ucrie of it zeque ligar,neque ſoluit, worketh no- 
thing:becauſe a deede can haue but one deliue- 
rie, and if the firſt deliuerie be good,the ſecond 
i5 


15. Tit com. 
mon Layy diſ. 
ſenteth from 
the Ciuill , un 
not making 
the redeliverie 
of a bond as 
ACQURANCE. 


ei. 4aov ac £ 
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is voide, if the firſt be not good, the ſecond 

i may be good?. Ando itis ofa releaſe execu- p)1-H.64, 

| ted : forif a man be difſeiſed, and after releaſe 

: to the difſeiſor, andafter the difleiſor redeliue- | 
| reth the deedeof releaſe to the difſeiſee, and | 

| ſaith that he will not haue aduantage of it, yet 
| this is to no purpole : for by the releaſe execu- 

ted no right may bee demaunded by him to 

whom the deede is redeliucred : but a right | 

may be defended by him who is in poſſeſſion, | 

to whom the firſt deliuerie was 4. ( But if the q) 1-H. 7: 


bent > yp -;* Dones c. per | 
diſſeiſee reenter ypon the difſeiſor, and the ditl- y.\;c.. & | 


{ciſorbringeth an Aſs/e,and hath notthe deed Keble. 
of releaſe readie to intitle himſelte to the land, 
the other may ſtill hold poſſeſſion of the land: 
but then the redeliueric of the deede of re- 
leaſe doth him no good directlic, but onelie | 
per accidens, becauſe the want of it doth hurt to | 
; the diſſeifor.) 
 Divifſon. Nomomaih, Now I pray you reſolue ypon 
this, whether ſhall the Executor or Admini- 
ſtrator be charged inall reſpects with the dettes 
and Legacies of the teſtator, or how tarre forth 
they ſhall be charged : ForI accompta Lega- 
cic to beakind of dette. 
\ 3 he Cut Codicgn. The making ofan Executor,which 
Lawthe Exe- Of ys js tearmed hereds inſtitario , is to appoint 


cutor {uccee- 


dh inv=- ONCto bean vniuerſall ſucceſſorin the right of 


fag, ** allhis goodes afterhis death. by his Teſtament 
or laſt will *, which isnot of foxcetill the death 7)<-4ebzre- 


k-S6 
of 


_ —_— _ ” - 


_— mr A co cen —_— > - <> = nm T2, +4 7 
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of the teſtator , but vntill that time it is kept 
clauſum &« ſig narum, and as Iſodore ſaith, rather 
according to the truth of the thing,then accor- 
ding to the true deriuation of the word (as ma- 
nie times he doth ) it is thereforecalled Teſta- 
mentrum , quia non valet niſt poſt reftatoris monu- 

{) Ifodor.li. 5. 97e7umvntil the teſtatorbe lated in his graue!., 
And ſuch Teſtaments muſt be inſinuated to 2, Inſination 
the Officiall or Commiſlaric of the Biſhop of ity ws 
the Dioces within foure monethes after the =-* 
death of the teſtator : which inſ{1nuation 1s ap- 
pointed by Law, Ad eurrandum falſuartm,et ſci- 

L or Yi endum veritatem T effamenti*® , But de iure Pre- 

C de &dci. 70710 though a Teſtament be not made , yet 

com. ſome perſon may be appointed by the Preror 

#)Tuſt:. de bo, ©O adminiſter the goodes ”, And as well thead- 3. Þy the Ci. 


will Law the 


poll. $. 1, ct , miniſtrator, as the executor ought to make an exeaurour of 
n+ Inuentorie or ſufficient Catalogue of all the ;,gtc wo make 


g0o0dcs of the partic in whoſe right they ſuc- 7.jouenoue 
| | . of the goodes 
ceede, which ſhall come to their handes . And of the paric 
.. 2 rs deceaſed. 
itis a goodand fate waic for them fo to doc : 
for if they doe ſo they ſhall not be charged fur- 
ther with anic debtes then the goodes of the 
teſtator , or him that dicd inteſtate will extend. 
And ſuch an Inuentorie by our Law cannot 
be diſprooucd, vnlefle the number of the wit- 
neſſes that diſprooue the Inuentorie be twice 
as manic in number as they which doe prooue 
uu)cumTo. it, which are commonly called Prizors **, And 
deb.infts the Inuentoric oughtto be begun by the Exc- 


CULOL 
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cutor within 30. dais after the death of the 
teſtator , or at leaſt within 30. daics after that 
he hath notice that he is made Executor :.and 
it oughtto be finiſhed or conſummated within 
thirtie daies after, or atleaſt within a yeare at- 
ter, if the thinges be farre diſtant, and diſper- 
{ed in remote places, and then he ſhall be char- 
ged no further, then the goodes will ſtretch: 


otherwiſe he ſhall be charged i» ſolidumtor the 4) Garal. i 


whole dette*, 

Canonolop . Theſe thinges which you haue 
propoſed are not reiected of vs, but are of vali- 
ditiein our Law, 

Nomomath . T pray you Anglonomoph. rip "'P 
the particulars of CoarcgnoFes his late diſcourſe 
as diſtinctlie as you can : for theſe things vtte- 
red by him are of great importance and vie at 
this == : wherefore I would haue you ſtud 
ouſlie and with care to diſcufle theſe things. 
+. The power Anglonomoph. In the ſubſtance of theſe mat- 
eats; ters Which he hath mencioned, I doe not ſee 
«holie vpon at the firſt glimſe any diſcordance in our Law, 


the will of the 


Teſtaor by but in the circumſtancethere will be ſome dif- 

Liv,  fſonancie, andvariance, Firſt to ſpeake of the 
power of an Executor by our Law, it depen- 
deth wholie vpon the will and deſignement of 
the Teſtator : For if a man make three his exe- - 
cutors, and all refuſe the adminiſtration but 
one,yetthe others ſhall be executors by vertue 
of the will , and may adminiſter when they 
| L pleaſe, 


verb, Inuen- 
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pleaſe ,andan action oughtto be brought in 
all their names, otherwiſe the writ ſhallabate. 
Andif a man hauegoodes indiuerſe Prouin- 
ces , he may make his executors of his goodes 
in oneof ha prouinces, and die inteſtate as to 
the other goodes : Andit the Ordinarie doe 
commit the adminiſtration of the goodes 
which are in the other prouince vnto him, 
e) 35.H.6,35, NOW 1s he both executor and adminiſtrator ©, 
And 4.H.6.inan action of Derre brought by 
the Executors vpon an Obligation, the defen- 
dant demaunded oier of the Teſtament, and 
he had it , andthe plaintife ſhewed fortha Te- 
ſ{tament nuncupatiue , being thus in effect : 
Memorandum quod A. conſtituit B.et C, executo- 
res ſuos and this was vnder the ſeale of the Or- 
dinarie: and the opinion of the Courr was, that 
this was ſufficient matter to maintaine the ac- 
tion? : and if there benot ſpeciall caution to 


ITS the contrarie . By our Law likewiſe the execu- 
tor doth vniuerſally ſucceede in the right of 
the goodes of the dead, and he may enter into 

)P.g.H,s, the Rs of the teſtator to take the goodess8. 


cath. cit-Ex- But if a man deuiſe goodes toone, and die, the 

deuiſce cannot take the goodes without the 
deliuerie of the executor®. And the execu- 

h)z7.H.6.30. dl 

x1.H.4.Exc- tors do ſofullie , and viuelie repreſent the per- 


That b ſon of their Teſtator , that if an ation of 


£cut.ou Entr. 


Dettebe broughtagainſt two executors, and 


theone of them pleadeth miſneſmer ,and oe 
other 


WY "SIT", "Wo OED 
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other pleadeth that he is adminiſtrator , and 

not executor : the opinion of the Cours was 

that they ſhould not haue both pleas , becauſe 

they did repreſent their teſtator, who could 

haue but one onely plea, But it ſcemeth by i)37-H6.30. 

the booke of #. E4. 4. thatthey ſhall haue ſeue- 7 ** 53: 

rall pleas, and the moſt peremptorie ſhall be | 

tried *, And anexecutor or adminiſtratormay GS 

haue a writ of Error ypona iudgementgiuen =» 

againſt their Teſtator concerning dette or 
5. according dammages* ., And thata teſtament and a de- !) Fitzh.Nar. 


the cc . . » bre, 21M. 
Dn a2? uiſeare of no force till the death of the deui- © 


mean TOT , May appeare by diuers good authoritics 

of thedeuior. 11, Our Law ®., And whereas Coatcgn . hath m) Littler. lib. 
ſaid, thatby their Law there muſt be an inſi- " Tos _ 

6.The com- nuation of the will to the Biſhops Officiall, ** ® 


mon Law a 


Freeth with doubtles it is ſo in our Law, for there mult 
the i«fiuati- DE {UCH an inſinuation and probate of the will, 
To wil. before the executors may bring anie action 

of Dette® . And the Ordinarie may ſequeſter n) 7-H.4.18. 


the ou of the dead , vntill the execu- Ss noms 
tors hauc prooued the Teſtament : And the Greyh. caſe. 
Metropolitane may do the fame, if the goodes 

be in diuerſe dioceſes ®. But our Law. diffe- 0) 9.E4.33» 
reth from the Ciuill Law in this , that the 
adminiſtration of the goodes of him that dieth 

inteſtate s not committed by the Pretor, but 

by the Ordinarie : For if a man be indebted, 

and die inteſtate; or if the Executors of one 

thathath made a Will refuſe to be executors, 


L 3 whereby 


mmm = 


Of Dettes. 


ey the goodes do come to the handes of 
the Ordinarie,the creditors may haue a writ of 
)Fitzh, Nat, De#re againſt the Ordinarie by the ſtatute of 

w I20.D. Weitminſter 2, cap.rg ?P,and in this caſe he muſt 
q9£.4 34, beſuedby the name of Ordinarie 4, But after 
adminiſtration commitrted the Ordinarie ſhall 

OS {"_ not beſued*. Andif Sedevacanre, the Deane 
9:7*  andChapiterbe gardian of the ſpiritualtics, if 

a man doe then die inteſtate, and the Deane 

onelie adminiſtreth the goodes it is ſufficient 

for the Creditors to vie an action againſt the 

Deane onely: Otherwiſe it is if the Deaneand 


-— Chapiteras Ordinarieſhould vie an action*. 


Andioifthe Ordinarie make his executors and 7-That an ac- 


tion of Detre 


Firzh.N.B. die, the Creditors may haue an action of Derre willlic againſt 


_ br, againſt the executors of the ordinary *:though vr 


6. +* 1711.E.3.inthetitleof Executors be directly to the 
bu) 17.E. 3.Exe- CONtrarie * ., Buta man ſhall not hauean ation 
cutors 77 of Dettetocharge the Ordinarie ( as Ordina- 

rie) vnleſſe he doe adminiſter in his owne dio- 


- wu)123.R.2, CCS ®, But the Ordinarie can not hauean acti- 


Admiultt 31. on of Detteagainſt ſuch which were indebted 
to the partie inteſtate, becauſe that action is gi- 
uen to the Adminiſtratour, and the Ordinarie 
may commit the adminiſtration of the goodes 


when it pleaſeth him . Butbeforethe ſtatute of 


king Edw.the 3.anw 31.ca.17.the adminiſtrators 
could not hauean action of Derre : therefore it 
ſeemeth before that time the Ordinarie might 


haue viedan action of dette,otherwiſe remedie 
| ſhould 


Orduanc, 


2 OE 
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| ſhould haue failed *. but the Ordinarie may & a) Firzh, N.B, 

might at all times haue had an action of treſ- 

paile for wo ary ofthe dead taken out ofhis 

owne poſſeſſion Þ: but not for goods taken out Þ) 18.H6.2. 

of the poſſeſſion of the partie inteſtate ©. Butif (afon wy 
the Ordinarie without formal letters of admi- ©) 27.E.2. 
niſtration granted,do giue one licence and au- nahi 
thoritie to ſell the goods of the partie deceaſed 
inteſtate que periruraeſſenr, and he doeth it ac- 
cordingly, he which doth ſo adminiſter ſhalbe yg, , mizab, 
puniſhed as an executor of his owne wrong ©. 256.Dy, 

neyther can hee commit adminiſtration by 

word of mouth, otherwiſe it is if it bee centred 
into his regiſter though letters of adminiſtra- 
tion bee not formally drawne ©. And it may 
come in iſſue whether he that granteth admi- 
niſtration were Ordinarie in the place where 
the adminiſtration was committed, as if the 
village docextende into two dioceſes f, And f)35-H-5.46 
it may come in iſlue whether adminiſtration 
were committed by the Ordinarie. And 
whereas Coazcgnoft. hath alſo affirmed, thar if 

8 TheCaron the executor or adminiſtrator doe make an In- 


law agrecth 


wih the cull Yentorie, and diſpoſe the goods compriſed in 
in adminiſtring . 
he goods co tNE ſame according tothe teſtament of the par- 


CO tieandappointmentof lawe they ſhall not bee 
cording 0 the farther charged, our lawe in this conſorteth 
with the ciuill law : foritis a good plea for the 


executor to ſay thathee had fully adminiſtred g) 7.H,4.10, 
owd,com, 


before he had notice of the writte of the plain- z,;, 
© 2 tifes ; 


x 


e) 21.H,6.22, 


d Whine f ——_ 


b) aH,4zt. 


1) 3-H. 6.4, 


k)Dauil.C, 


eam.440, 


1) 21. H.4.70- 


m) 40.E.3. 
Statha, tit,CcX- 
ecutorss 


Of Dettes. 


tifes : for though hee doe pay debtes vpon 
contractes, the writte depending againſt him 
vppon a bonde, whereas hee had no notice 
of the ſuite, he ſhall not bee in ſuch caſe char- 
ged®, And 3.H.6. inan action of debt 
on an obligation of twentic pound brought 
againſt executors, they pleaded riens enter 
2naines, that they had nothing intheir hands, 
and it was founde by verdict that they had 
tenne pound in their handes : wherefore the 
plaintife had 1udgement to recouer ſo much 
as was found of the goods of the deade, and 
the dammages of the goodes of the execu- 
tors for their falſe plea *. But in Daziſes Caſe 
in the Commentaries it was otherwiſe ruled 
that nothing ſhould bee put in execution vp- 
on ſuch a plea but onely the goodes of the 
dead *, But ina Feri facras vpon a recouerie 
againſt executors the Sheriffte returned a de- 
waſtanerunt, wheretore the Court did graunt 
a writte to haue execution of the goods of the 
dead, and if there were no ſuch goods, then 
of the goods of the executors !. And 4. E. 
3. in an action of dette brought againſt the 
executors, it was found that they had fully ad- 
miniſtred, and the opinion was, that the Turors 
ſhould ſet downe in certaine how much they 
had adminiſtred, becauſe they ſhall not bee 
charged but onely according tothat which is 
found by inqueſt ®, But it was ſaid 34. ho 
at 
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that when the executors doe plead (fully ad- 
miniſtred, but onely for ſo much) & their plea 
is found, the plaintite ſhall haue tudgement to 
recouer all his dette, but he ſhall not haue exc- 
cution but onely ofthe goods in their hands *. n) 34.H.6, 
But it is good to bee confidered what may -nrqmg 
9 Wharmay properly bee ſaide aſſets in the handes of the * 


properly be . 
fad o beal: CXCCULOIS : if the executors doc merchaun- 


hand ofthe Cize With the goodes of the teſtator, the in- 
excarn. crceafallof them ſhall bee aſſets in their hands, 
and ſhall charge them, and they cannot plead 
that they haue fully adminiſtred when th 
haue ſuchaſlets *. And if executors doe {ell <>" Me 
the goodes of rhe teſtator, and doe buy them 
againe, they .remayne in their handes as af- 
ſets, becauſerhey were the ſame goods which 
were the teſtators ?, ( Burt then it ſeemeth p) 18.H.6. 4. 
that the money which they had for the ſale 
of the goodcs was waſted by them, and not 
conuerted to the vſe of the teſtator : for other- 
wiſe there is no reaſon, but that they ſhould 
haue a propertic in them to their owne vſc) 
for if the executors pay the debtes of the te- 
ſtator of their owne goodes, they may retaine 
the goodes of the teſtator to the value in their 
handes. to their owne vie 1. But it was held q)«H.8.z Dy. 
by M. Firzberbert 27. H.6. that wherea man is 
indebted 4o. pound to one, and 3o. li. to ano- 
ther,8 dieth; and hath but 4o.li.and his execu- 
tors or adminiſtrators agree with the creditor 
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of 40. li. for 10. 11. and haue an acquittance of 
the 40. li. yet the thirtie pounds which remai- 
127:4.8.6, Acth intheir hands ſhall beeaſflets *. Ando a 
perFiczh, pape being ranſomed ſhall bee aſſets intheir 
des, but according to M. Frowikes opini- 
on itſhall not bee aſſes if it were ranſomed 
with their owne money © : But as M. Brooke 
noteth wel abridging the caſe aboueſaid of 20. 
H. 7. the money which commeth in lieu of a 
pledge, veing gaged to their teſtator ſhall bee 
aſſets intheir es. Soithath beene adiud- 
ocd.thatifa man makea feoftement ypon con- 
dition that the feoffee ſhall ſell the lande.and 
diſtribute the money to the vſe of the te- 
ſtator, whereupon he ſelleth the land, and the 
teoffor maketh him his executor , the money 
7 taken for the land ſold ſhall be adiudged aſſets 
 Aeqtorg r, in his hands*®. Soitthe executors pleade(fully 
3H.6,3 adminiſtred) anditis found for them,and after 
certaine goodes of the teſtator come to their 
handes, wherefore he which brought the firſt 
action of dette bringeth the ſame againſt them 

07.4 * againc, this ation is well maintenable *. 
Danby, Nomomath. Jou haue ſatisfied mee ens 
int Anglonomoph. Now I pray you Coarco- 
7 ev. your endeuouralittle to relolne 
me vpon point of execution to be ſued ypon 
theſe dettes. I haue readethat in ancient time 
itwasalawamongſt the Romans,thatifaman 


ercatly indebted were not able to mm 
the 


ſ) 20,tL7.2, 


Pe 7 
, , . 4 
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thedette, his bodie was mangled and cut in 
peeces, and the greateſt portion of it giuen to 


his greateſt creditor, a leſſer to him to whom ,) p,4.Ma- 
he did oweleſſe, and fo pro rara * : which lawe nur. lib, dele= 
beſide themonſtrouſneſſe of itin ſuch a com-5* $22 


mon weale was veric inhumane: for the credi- 
tors might, if they would in their furie, by this 
law caſt the Sn and partes of the bodics 
of their debtors to dogges, and other brutiſh 
beaſtes, ſo that that the Romanes had norſo 
much care of their Senators,gentlemen and ci- 
tizens, as the fricndes of Diogenes had of him. 
For when the Cynicke laye vpon his death- 
bed, his friends which were then about him 
asked him in curteous manner, where he wold 
be buried, he thinking perhaps that a man was 
nothing but a mind, an{weared them that he 
would bee buricd in the dunghill, and they re- 
plyed that that would be verie inconuecnient : 
for the dogges would then rake him vp and 
deuoure him: Then ( ſaid he) lay ſome ſtaues 
by mee to beate away the dogges; but they 
told him that hee could haue no ſence in his 
bodie after his death : then ( quoth he) what 
neede I feare the dogges. This was but the 
glaunce of Diogenes, who made more ac- 
compt of his {coffe then his ſtate. But others 
more ciuill doe thinke ita great loſle, ſhame, 
and indignitic that a mans bodie ſhould not 
M be 


a) Luca,lib,z, Pere gentes *: 


h) Oui.Faſto, 4 d e 
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be buried, wherefore Zucay ſharpely inueyeth 
againſt Ceſar : Tu, cui dant penas inhumato fu- 
And it is the iudgementQot all 
antiquitie that without verie heynous fault the 
partcs of a mans bodie ſhould not bee debar- 
red from ſepulture. Romulus though hee had 
canſed to beflaine his brother Rhemmws, and af- 
ter his death did continue his fury as his 
ſpeech importeth : Sicque meos muros rranſeat 
hoſtis att. Yethe gauehim fepulture, and atten- 
o d vpon the hearſe himſelte : for as the Poet 
ith* : 


Dat tamen exequias, nec iam ſuſpenaere fletums 
Suſtinet & pietas diſsimulara pater : 
Oſculaque applicuit poſiro ſupremaferetro, 


Atrque att : inuitofrater adempre vale. 


And thereforethe Ambaſlador of Darivs doth 
exccedingly praiſe the great curtelie of Alex- 
ander mourning tor the death,and hauing ſpe- 
ciall regard of the ſumptuous ſepulture of the 
wife of Darius his profeſſed enemie : Yulrum 
ruum videoqualis Dary fuit cum dimitteremur ab 
eoEilleramen vxorem, iu hoſtems [uges. Jam in 
acie ſtares, niſt cura te ſepulture eius moraretur ©. 
And Salomon ſaith diuinely : 1f a man begerre 
an bunared children, and liue many yeares, andthe 
dates of his yeares bee multiplyed, and bis ſoule bee 

nor 
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tion of the 
Romances 


greatly to bee * 


zeproued, 


cauſe it did 


depriue men 
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wor ſatiſfed with good hinges, and hee bee nor bu- 
ried, I ſay that an vmtimely fruite is better then 
hee*, Then ſurely ( that I mY recourſe vnto 
that from which I digreſled ) for the Romans 
toadde ſhame to affliction, and when the hard 
debtor is not able to maintaine himfelfe with 
meate and apparell in any reaſonable ſort after 
ſtraite mane and extreame want, to 
cutte his bodie in peeces, and to diſtribute it 
in recompence of of vile money, is a thing ve- 
rie immane, and in my opinion greatly ob- 
{curing the bright and glorious dignitie of 
the auncient Romane common weale. Miſera- 
ble doubtleſle is the ſtate of them which haue 
nothing but dom! inopiam, foris es alienum, ma- 
lam rem,ſpem mulro aſperiorem & nihil reliquum 
preter miſeram animam *, The Lord in his 
yeare of Tubilic fignifieth his pittie towarde 
decayed perſons. Seprimo anno facies remiſs1- 
onem, que hoc ordine celebrabitur, Cut deberur 
aliquid, ab amico vel proximo, ac fratre ſuo repe- 
rere non poteri, quod annus remiſsionis eſt domi- 
i **, And to preuent the cautelous ſophi- 
{tric of miſerable worldlings hee giueth this 
caucat. Caue ne forte ſubrepat ribi imp1a coo ita- 
zio, & dicas incorderuo : appropinquat ſeprimus 
annus remiſstonis, & auertas oculos tos a pau- 
pere fratre tuo nolens ei quod poſtulat muruum co- 
moaave, ne clamet contra te ad dominum &xc. 


Auguſtus Ceſar that wiſe Emperour was 
M 2 of 


d) Ecclefaalk, 
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of ſo mercifull diſpoſition that for eſtabliſh- 
ment of peace and concord amongſt the Ro- 
manes, he relicued the common ſtocke,which 
was greatly impaired by c1uill warres with his 
owne priuate wealth, and them that were in- 
debtcd to the common treaſurie, thebilles of 
dcbtbcing burnt with his owne hands hee did 
{)DioNicz. free from the daunger of the roll *, Merc 
ben” pra doubtleſle, and pitticis to be extended to ſi ich 
6.lb,faft, & as haue nothing to help themſclues withall, & 
—_— therefore doe not pay debts, becauſe they can 
not : Non maxcaeſt voluntas,ſed poreſtas mutila, 
To ſuch I fay mercy ought to bee exhibited. 
The richeſt man in the world, bee he neuer ſo 
good,isa greater debtor to God,then any man 
i5 tohim : yet God doth forgiue, and will not 
man forgiue ? Lu perſequererur canem moriu- 
4m, What hor{leach would ſucke for bloud | 
out of a bloudlefie member 2 Bitter was that 
ſaying of tyranicall Tyberias to one thatreque- 
ſted death, rather then long impriſonment: Ns- 
dum recum ready in gratiam? Bleſſedare the merci- 
8) Mar. $.v.7- full for they ſhall obrein mercies, I ſpeake not this 
as if fauour ſhould bee ſhewed to couectous 
churles,which had rather loſe their bowels the 
theirbagges, and deuiſe fraudulent ſhifts and 
knottie conuciances to bereaue & defraud the 
creditor of his due debt : and wheras they may 
make payment in ten dayes, doe deterre itten 


yeares. It were a blefledthing,ifthe _ w 
UC 
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ſuch miſerable Adaſies might be changed to 
gold , whileſt they were in priſon (fo their 
ſoules might be ſaued ) that by ſuch meanes at 
the leaſt their creditors might be ſatisfied . But 
let cuery Creditor vie conicionable diſcretion, 
and diſtinguiſh betwixt them and theſe that be 
otherwiſe minded. 

Dinexet coruos, parcat cenſuracolumbis. 
Letthem vſe mercieto ſuchas be humbly min- 
ded, and anguiſhed in hart, becauſe they are 
not able to diſcharge their debtes : Let them 
remember that charitie ſecketh not her owne : 
that ſhe freeth the bondman : chearcth the 
weake: ftatncth the poore : doth good againſt 
euill . Some think it great charitie to ſpare a , 
mans goodes,when he hath but alittle lctt,and 
to impriſon his perſon : if that be charitic. 

O mites Diomedis equi : Buſwridis are 
Clementes tu Cinna pins : tu Spartace lent 3, « ) Claudi. lib, 
Let the Creditor think that he may fall into z.inRuth. 
the ſame calamitie and extremitie himlſclte 
which the dettor ſuffereth : And ( that I may 
vie the wordes of the noble-witted Carrizs, ) 
Suam quiſq; fortunam in conſilio habeat , cum de 
aliena aehberar , The Trotans were once a flo- 
riſhing people: Ferus omnia Iupirer Argos rranſ- , EI 
zulit ® ; Troy a goodlie Citie : Jam ſeges eft,ubi xc. 
T roiafuit * . Hecubain her youth a gal ant Prin- ;)Ouid. mn 
ceſle,in her agea captiue, deploring her eſtate eptol. _ 
with Me videar et te Troia*, And Seneca the 52200e6n 


Troia, 
M 3 artift- 
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artificer of ſorrow ſaith well : 
Luem dies videt veniens ſuperbums 
Hunc dies vidit fugiens tacentem. 
Moſt diuine is the ſaying of that deepe diuine: 
Thaue ſeene ſeruants on horſes, and Princes walk- 
kk) Eccleſiaſt, #138 45 ſernuants on the ground **, 
c. to.yerl-7. Codicgn. You haucinſiſteda long time vp- 
ona Law antiquated, and madea large com- rgorom Lo 
ment vpon a ſuppoſed text: for the Law,which p! oxen 


for dette was 


miniſtreth occaſion of your copious diſcourſe, aferwarla- 

. brogated by 
though it were allowed and vicd by the Ro- theRonne. 
manes for the terrifying of vnconſcionable 
men , which made no ſcruple to ouerwhelme 
themſclues with dette , and neuer to diſcharge 
it, or compound for it ,or to ſhew any thank- 
fulnes for it : yet when the horror of the pu- 
niſhment ſeemed gricuous and too ſhametull 
vnto them, that Law for the bitternes of it was 
out of their authentike diskalendred : and ma- 

- nieyeares are paſt ſithence it was repealed and 
men id. abrogated! , But now according to our Lay 4. ky the ci. 
lultr.quelt, ©. : * Uwll Lawexe- 
exccution lieth ypon the wb of the partie ationfor dene 
which we tearme bona : but the {ignification neon. whe 
thereot extendeth further then the name of putic, & how 
: ; tar torch the 
goodes at the common Law : for it ſignifieth ««d (goods) 
res noftras goa (unt in dominio no#tro, vel quaſi: © © * 
and it {1gnifieth. aſwell inheritance as goodes. 
Canonolop . In this we diſſent not from you. 
Nomomath. L.et me know 4nslonomoph.what 


maner of execution ye vle tor detteatthe com- 
mon 
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5. Afourefala Anglonomoph. The execution is foure-fold, 
RL Cither of goodes onely by Fiers farias,or ofthe 
common Law. moitie of landes by Elezit : or vpon all the 

landes by an Extend; factas ,vpon the reconu- 

ſance ofa ſtatute, or of the bodie by Capias ad 

ſatisfariendum : way of which by your paci- 

ence I will explane by caſes and examples, or 

by ſhewing their originall . A Fieri factas 1f- 
6.Theexecu- {Cd OUt F the Eſchequer for the king againſt 
EX aParſon for money dueto the king out of an 
» oped. Abbey, to which the Church of the Parſon 

was charged in xx. markes,and tor two markes 

behind a Fieri facias iflued to the Shirite in 

thgſe wordes : Fieri far. de bonis et catallis ſpiri- 

rualibas, et temporalibus prouenientibus de Recto - 

riade R .and the Shirite by his bailie tooke two 

bookes in the Church, and fold them for the 

kings dette! . And wheras A.did recouer dam- 1)8.M.5. 4. 

mages ina ſpeciall aſſiſe before ſpeciall Tuſtices, 

and brought an action of Derre for the dam- 

mages : it was rcſolued that the defendant was 

dettor of recorde, and therefore ought to be 

diſcharged by matter of recorde, and for that 

cauſe the Fieri facias is : tra quod habeas dena- 

rios hic, to the intent that the payment of the 

money to the plaintife may be of recorde, 

and the defendant diſcharged by recorde®. m) 11H.4.58. 

Execution by Elegzr is warranted by the Sta- 

tute of Weminiter 2. cap , 18, which faith : 


y 


— 
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$1 qu recuperer debirum aus damna, ſt in elefti- 
one querentts, an habere vetit Fieri facias de terrus 
ex catallis (it ſhould ſeeme to be meant debonis 
e+ carallis ) vel quod Yicecomes liberet, ( it (ee- 
meth to be better, er quod Yicecomes hberer ei 
omnia catalla debitorts , exceptis bobus et affris ca- 
ruce ſue & medietarem, it ſeemeth moreagree- 
able to the purpoſe , vel medierarem rerre ſue, 
quouſque debitum fuerit leuarum per rattonabile 


pretium et extemtam.) The execution ypon 8,Exeantion 


Statute merchant may appeare by this caſe. 
A man had execution out of ſtatute merchant, 
and the Shirite returned an Extent of the lands 
of the reconufor in this maner, ſciz.that he had 
ſent to the baylic of rhe fraunchiſe &c . who 
had retourne of writs to extende the landes, 
which were within the fraunchiſe, and ſo he 
did,and that which was within the bayliwicke 
of the Shirife namelie in guildable, himſclte 
cauſed to be extended by parcels, and at the 
end he put the ſumme of the'value, and after 
the ſumme he put the charges, as rents, and 
other charges which were due out of the ſaid 
landes, andamongelt other charges he retour- 
ned thattheland was charged to the reconuſce 
with xx. [1. yearely tor cuer : And the Tuſtices 
caſt all the charges ofthe landcs,and the value, 
and they did perceiue that the charges paſſed 
the value by x1. s. and after it was ſhewed that 
the Shirife had ſent to an other Baylife of m 
OUNCT 


ypon ſtatute 


merchant is 


opened. 
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other fraunchiſe in which the partie had lands, 
and of theſe landes he made the third extent,ſo 
that by that extent the value paſled the charges 
by tenne ſhillinges , wheretore execution was 
awarded ®, And 9.E.z.0nec ſued a writ to take ") :9-E.z.r. 
the bodie of him,who had made a ſtatute mer- 
chant to him, and the Shirife retourncd that 
he was dead, wherefore he praied a writ to the 
Shirife to deliuervnto himall the lands which 
he had the day of the reconuſance, or at any 

3.Exeanion time after, and he had it ® , Execution by Ca- 99-53-24 
y Capias ad . . . , 
ſaufaciexion p15 and impriſonment is after this manner. 
« eve, Dammages were recoueredagainſt I. ina writ 
of Treſpas in the kinges bench, inthe time of 
kmg Henry the fourth ,and after in the time of 
king Henry the fifth he was condemned in Lon- 
don at the ſuit of an other, and put in New- 
gate, and he at whoſe ſuit he was condemned 
in the kings bench had a Capias ad ſarisfacien- 
dum to the Shirifes of L. which did ſend the 
bodie, and did certifie that he was condem- 
ned at maniemens ſuites in London, and now 
he that ſued the Capins came into the Court 
and did acknowledge agreement to be made, 
and the defendant was readie to make a fine to 
theking , and praied to be delivered : But be- 
cauſe he was condemned in the time of an 
other king , and the Iuftices which be now 
haue not knowledge of the perſons , which 
were parties to the pleas in the time of an 
N other 
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other king as the Law doth intende,and like- 
wiſe, becauſe ifhebe acquited heere ,hemuſt 
be ſent backe into London , becaule hee is 
condemned there: and thirdlie , becauſe by 
couin betwixt him which acknowledgeth a- 
covey 675 the defendant, he may defraud 
imat whoſe ſuitheis condemned of his ex- 
ecution : for if he be deliuered, the other is 
without remedic, therefore a Scire factias was 
awarded ? , The like Law is in an execution 
vpog an Action of Dette,and inan acquitall, 
the fine to the king being excepted. 
Nomomath . Well , I will trouble you no 
further about queſtions of Dette. Now let 
vs paſſe ores to the platforme of the 
conferenceto examine doubtes touching Ac- 
comptes. 


The fourth Dialogne. 


of Accompres. 


[a Omomarh . Suppoſe CodicgnoFes i. iuigen, 
$8] that] deliuerynto you my horſe 
5A or hauke , to ſell him tor fyuc 
HK poundes ,and to deliuer me ei- 
== the the fiuc poundcs , or w- 
Ucr 


1 


Of Accom bes, 14.2. 
liver the thing againe: Shall you not be ac- 
comptable to me in this regarde ? 
. 7. In what Codicgn . Yes truclc * and that by an Ac- 
mpable ton which we call Actionwem aftimaorian , 
acthe Giuill becauſe it is conceyued vppon the ſpeciall 2). de zſti- 


Law per «&i- . , ma. ac in rty=- 
+= «finee- and preſcript wordes of the valuation of the þ,g. c 1.x. cr 


MY thing 2 ” Inſti.de 2Rio. 
| Anglonomoph. So by our Law we haue a **i0num 
Scoa$e. [peciall bailic anda penerall bailie : A ſpeci- 
ral kat All bailie is he which is bailie after a ſpeciall 
«the common 1maner, and to a ſpeciall purpoſe, Forit aman 
__ deliueranObligationto an other to receiue ſo 
much money as he can get of that which is 
contained in the bond, it he recetue no mo- 
ney vpon the bond, a-writof Accompt lyeth 
not, buta writof Derinue for the bond : ( Bur 
it ſeemeth that if hee recciue a lefſe ſumme, 
then a writ of Accompr will lie : ) But if he 
receiue the verie ſumme' conteined in the 
bond, then a writ of Accompr will lie againſt 
him, as receiuor ofhis money . Butif his bat- 
liebe alſo bailie of his mannour, and this Ob- 
ligation be deliuered vnto him as bailie of the 
mannour , then an Accompt will lic againſt 
him as bailie of the mannour habenrem curam 
of this Obligation ® : for a bailie of 'a.man- b)zR2.Ac. . 
nour may well be tearmed a generall bailie. *F4* 
And Brian2.R.3.putteth an exprefle difference 
betwixta generall, and aſpeciall bailie: A man 
ſaith he may be bailic of a mannour, or ofan 


N 2 houſe, 


c)2.R 3.14. 
per Br, 


d) 9.H.5.3. 


e) 6.R.2. Ac- 
| compt 47- 
(| per bclkn, 


| fF)41.E.3.3. 
i per Funch, 


Of Accomptes, © 
houle, if he be bailic of a manour, he hath # vine 
charge ofall the oxen , horſes , ploughes, be- chaxge of the 


longing to the manour, and of all the profites wu 
ariſing, and growing outof themanour ,and 
he ſhall be accomprable for them . Butif he be 
bailie of an houſe he ſhall not be accomprta- 
ble, but onelie for the houſe © . Butthis is the 
difference betwixt a bailie , and a receiuor, ac- 
cording to the bringing of a writ of Accomptr. 
A writof Accompt will not lie againſt one as 
bailie for a certaine and a peculier thing : But 
whereas A.gijucth twentie pound to B.to mer- 
chandize for him, and to his vie, for the pro- 
fite hereof, becauſe itis a thing vncertaine, a 
writ of Accompt will lie, to the ende that by 
the writ of accompt the incertaintie may be 
brought to certaintie *. But in your caſe pro- 
Py ,the bailieis to bee intended a ſpeciall 

ailie. But this generall and currant rule we 
haue touching all bailies, as well generall, as 
ſpeciall : If the bailie be preiudiciall to his 
his maſter, he is to make recompence to his 
maſter : As if my bailie fell a quarter cf corne 4. Thatty the 


common Law 


for fortie pence, whereas he might haue ſold if te bait be 

it for vj. s. vii. pence, he muſt aunſwearefor fi Maſter, he 

this * . So if he buy thinges for xx. pound, Þ na © 

which are not worth x. li. he ſhall not be al- 

lowed this vpon his accompt, though he did 

as much as he could according to his know- 

ledgef. Bur if a baylic doe a thing which 
toucheth 


acti, 6 er =. 
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toucheth his bayliwicke, and which quetic 
| bindeth him to doe , as if hee pay rentes or 
|; other dueties which are due of the man- 
nour, he ſhall be ſatiſhed for this : otherwiſe it 
is if hee docany thing which toucheth not his 
bailiwike, forthen hee ought to haue ſpeciall \ . 
warranties. A "5" 
Canonol, Our law diſſenteth not from theſe 
aſſertions. 
Nomomath. Suppoſe I giue money to Titins 
to buy for meeand tomy vſe the landof Sem- 
prom lying in dale, whether is T i114 accomp- 
table to me for this. ew 
Codiconoſt, There is noqueſtion but he is ®, Þ)#.aQi. man, 
1 By the ciuill Hye jf nf or ſome 0 to your vie doe —y 


li yero.$.fh, 
« dhe buy the lande of Sempronius, now is T 15115 dil- ! 
meancddle, Charged vnleſſe he more expediently,and with 
leſſe coſt might haue bought it of Sempro- 
mus i, 1)feod.tit, fi 
Anglonomoph, This isnot oy gnant to our Pocuratoces: 
law : andinall caſes awritte of accompt lyeth 
1.1... WRerea mans putintruſt to procure the pro- 
common lay fite of another, and is not his apprentice : for if 
| 5 welzry the king graunt to a village certaine tolle of 
:batis putin things which ſhall bee ſold in the ſame village, 


© prcurethe and the townelinen of the village make collec- 
Fee.” tors toreceiuethetoll: if afterward the collec- 
tompable: tors Will not make accompt hereof, they may 
hauea comiſhon out of the Chauncerie to en- 
quire who hath receyued this tolle or money, 


N 3 and 


3 Diviſion, 
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and to heare their accomptes and to determine 


k) Fitzher, N, ehc matter c And 8 E.4.it was ſaid by Nedham, 


B.r1g,t,1 I'4.C, 


I) 8.E. 4.6.per 
Nedh, 


m) Fitz.N.B, 
It7,F, 


that the Churchwardens of a certaine pariſh 
might haue a writte of accompt againſt their 
predcceſlors, but the puree could not! : 
And {o the maſterof an hoſpitall may hauea 
writte of accompt againſt him that was recey- 
uor or bailie in the time of his predeceſſor ®. 
And 30. E. 3. awrit ofaccompt was made by 
a maſter of an hoſpitall againſt one,as the bailic 
of his Church, and this forme of writ was al- 
lowed, andthe action was broughtby him as 


parſon,he being not namedparſon in the writ, 


and yetthe writte was allowed becauſe heede- 
manded nothing which might continue to the 


n)zo.E.3.1.13, Church for cuer,as he muſt do in a Iuris vrira®. 


H.4.Accompr, 
I24,29,E.3.60, 


0) 4.E.3. Ac- 
comprt, 97» 


And 4.E.3.awritofaccompt was brought for 
a receit of certain money in the time of his pre- 
deceſſor® : and 34.E.3. inawritofaccompta- 
gainſt oneas the bailie of his woode, the pt de- 
clared, how the def. was the bailie of his wood 
to cut it, and to ſell it; and the declaration was 
allowed without ſaying that hee did any way 
adminiſter : for this muſt come in by way of 
anſwere, and ſo the writte may bee againſt the 
batlie ofa mannor babenre adminiſirationem bo- 
norum : & Moubrays opinion was that the bailie 


of a wood ought to make account forthe fruits 


P) 34.E-3-Ac- of the trees, herons and hawkes ?, Buta writ of 
comprt.131. 


account cannot be broughtagainſt one as his 
| ballie, 


+ <a Si. F< 


 ormannor 4, Andifone —_— to be bailie by a) 9-E.3. Ace 


of Accomptes. 4.4. 
eh 


bailic, vnlefle he be the bailie of bis houſe, land 


reaſon ofhis tenure though he do not occupie comp. 55, 
the office, yet heſhall be charged in a writt of 
accompt*. And ifa receiuor or bailie do make ,z1q g 
a deputie, yet the writ of account ought to be 
brought againſtthe bailie himſelfe, or againſt 
the receiuor himſelf, 8 not againſt their depu- 
ties : for the deputies reſceiue the money, and 
adminiſter the goods to the vie of the maſter f, ſ)Firzh,N.B. 
buta writte ofaccompt willlie for the receiuor *'® _ 
againſt his deputic, as for the vicount againſt 
his deputic t Andaman may haue a writte of t) 11.R,2., Ac- 
accomptagainſt awoman as receprrix denario- yh Tit, 
rum *, And.E. 4. there is an excellent diffe- v47.Fitzb.N. 
rence taken wherea woman is bailie or recei- 5.138.D, 
uortoaman, andafterſhetaketha husband, a 
writ of accountlyeth againſt them both ( as e- 
conuerſo wlyeth be the both * :) de tempore quo 
Cc. aumipſa ſolafuit : but whereas a man &a 
woman be receiuors, & they afterentermarie : 
in the writ they ſhalbe both named receproves®: 2) 4.E.4. 36.15 
buta writ ofaccount wil not lie againſt an in- **©5+ 
fant as bailie or receiuor to any man, becauſe 
the law willnot intend thatany man will put 
confidence or truſt in him who wanteth dil- 
cretion, & experience, ® DT Pt PO Is 
Canonol, There is nothing in our law which compr.12 1.16. 
oppugneth any thing thatyou haue ſaid. E.3.Accompr. 
Nomomath, Ifthe maſter of the baylic hap- 7177-577 


pen 


+To 


x) 28.H,6.7, 
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pento die, whether may his executors charge , ,,.., 
the bailie with an accompt | , 
pt. 


c) f.adti,man- Codicgnoſt. By our law they may ©. 


dat direc. 1, (1 
vero$.t,n 


d) 7. E.3,6: 


e) 38.E.3,8. 


f) 19,E.3. 
Accomprt, 
56. 

g) 3-Elizab, 
202,Dy. 


Anglonomoph. Thatlikewiſeis warranted by © evo 


our law : for if any haue cauſe to haue an aGti- maderoexe. 
, | As X . cutors by the 

of accompt againſt his bailie or receiuor, if he civil a». 

dyc,his executors may haue this aftion,yet the 

common law at the firſt was otherwiſe ©. But 

now itisaltered by theſtatuteof Weſtminſt.2. 

C. 23. andagrecth fully with your law in this : 

For 38.E. 3. one was bailie ofa woode to two 

ioyntenants 8 a writ of accompt was maintai- 

ned by the executors of him that ſuruiued *©:to 

which accordeth 19. E. 3. and that the heire 

ſhallnot hauea writte of accompt againſt him | rt ame, 

that was receiuor to his father * : And 3. Eliz, $andby 


the common 


the adminiſtrator brought a writ of accompts, |, _ 
- 3 That a write 


Buta writte of accompt will not lie againſt the ofacomp: by 
the common 


executors or adminiſtrators of a bailie or recei- 1: wit wo 


h) Firzh. N. B. uor for the receit and occupation of their teſta. '<759mtex- 


117.C. 

i) Littlet.cit, 
locage. 

i) 13,E-4-10. 


[) 2.H.4-1 3. 


ecutors vnleſſe 


tor ©: vnleſſejtbe in the kings caſe. Bur ifthe i be in ome 
executors doe onceenter into anaccompt, a © 
writte of accomprt will lie againſt them in the 
caſe ofa common perſon *. Or it the bailie or 
receiuor bee found to bee in arrerrages of ac- 
compr,and die, an action of debt lyeth againſt 
his executors vpon an #nſumul compurauerunt |. 
Anditappeareth by that booke that inthe writ 
he muſt be named executor : anda bailie may 


hauea writ of debtagainſt the executors of his 
maſter 


.  - 96*;þ Fn Of ns 
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maſter for aſurpluſage of accompt ®. m) 13.H.6.ex- 
Canonol. This I cannot withſtand by any req- ecutor.zls 
{on in our law. 


4 Dijſn. =Nomomath. I pray youlet me know the force 
and ſubſtance of the authoritie which the ma- 
ſter may giue to the bailie. 
Cn Codtrrgnoſt, Itis no more but when a man 
beaGigred , MAY doathing by himſelte, hee committerh it 
hci las, tO another to be done of him ®, And hee that *) Catal. | 
doeth execute theauthoritie ought not to ex- Ne os 
\—+.4:«. CCCdthe limits afhisauthoritic *. But this dif 0) Iuſtiman- 
rence of an ference We put betwixtan authoritic, a com- #5515 uu. 


authoritie,a 


charze, and 1Mand, anda charge: The commaundis deter- 
commatiy mined by the death of him that commandeth, 
the authoritie is not,neitheris the charge,as by 
this verſe though ſomewhat obſcure isnot ob- , 7, 61s de 
ſcurely ſ1onified P, . verbolg, 
Praceprum non precipitat mors pracipientss : 
+ ManAatum mandatore cadente cadir. 
Cviazant Canonel,. But ſome hold opinion,that all theſe 
oe three: authoritic, command, & charge doe ex- 
the common Hire by the death of him that commaundeth, 
4's : * - q)Toan,r4.4.1 
chargeth, or gtueth authoritie 4, Ig, 
F quod [r2ciplt, 
Anzlonomoph. In decdthatis more agreable 
to our lawe eſpecially in this matter of bailic- 


ſhip, as may appeare by diuerſe authoriticsin « , xtiz. 177; 


our lay *. | s CEOs 
5, Diwt/r0n, . YEl Et 
Nomomath. ] pray you let meknow the dit- 7:17 


ference betwixt a bailic,a ſolicitor,an atturney, 270.Dy. 
and deputie, that I may haue more diſtin 
O knowledge 


ſ) Gazalup.in 


ver,villica, 


et) ff. mandat, 
Li,S.1, 


u) c.h.de 
procu,l.6 


x) c:deoffic. 
C1Us qU1YIC, 
gerit. 


a) l. fprocura- 
zor meus if, de 
Neg,pe: 
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knowledge of that which I endeuour to know. 
Codicgnoſt. A bailicis heto whom a ſpeciall 

charge of procuring a mans profite,and the va- 1 Thedite. 

luable increaſe of his wealth is committed : —— 

an Attourney which wee tearme by the name DONE 6- 


of Procurator adindicia is he which in place of 2depuic,is 

- ewed out of 

tudgement doth for an other man by his wat- thecwill lay, 

rant complaine or defend *: and this may bee 

done either in the preſence or abſence of the 

maſter : but aſolicitor which of vs is tearmed 

Procurater ad negoiia, is hee that handleth the 

cauſc of his maſter being abſent. And an At- 

tourney by our law muſtat the leaſt bee of the 

age of xxv. yeares : but a ſollicitor may bee, 

though he be but ſcucntcene yeares olde ®, A 

deputic is hee to whome a ſpeciall authoritie 

is committed to deale ina certaine bulineſle *, 

And there is this difference betwixta bailie or 

a deputic, and an attourney ora ollicitor : be- 

cauſe ina baily or deputie the buſinefle which 

is committed to them, which we call nezorium 

exrraindiciumbeginneth at the miniſterial par- 

tie that is the bailie or deputic, and is tranſfer- 

red ynto the Lord or maſter : for the effect of 

the buſineſſe whether it be profit or charge be- 

longeth to the Lord: but the buſines of the At- 

tourney or ſollicitor,which we call negorium in 

zudicio1s originally in the Lord or malter, & at- 

ter ( as we ſay ) rransfundirur in procutratore, its 

conucicd to the attorney or ſollicitor ?. 
Canonel, 
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me are. Canemel. We make no ſuch difference inour 
cence hodth Jaw: for eueric one which doth adminiſter an 


not inthe 


canon lay. Other mans buſines,we cal by the name of pro- 
curator ®, b) 1.4.3.ſaluar, 

Anglon, The common law doth in this more 

3 The comon AgIec with that which C odicgn. hath ſaid. I wall 

law accorci's fpeake of this differenceas the caſes in our law 

[aid difference CONCErnINg It ſhall come to my memorte, The 


doth more a- 


gree with the NAME and office or duetic of a {ollicitor {tretch- 

-he canon law. EUN VETIC farre in ourlaw : for it may extend to 
the procheinamy the next friend, by whom an 
infant or one within agc ſhall ſue an action: or 
to the warden of the intant by whomethe in- 
fantſhall be defendant inan action ©: And an « :;F., ar- 
infant was recciued to ſue a writte of error by torney.76.40, 
his warden 4. Andan infant ſhall not remoue ©3**: 

: . " . 1 4d)27,Afli pl. 
hir warden,nor diſauow his next freind,which ;; Fiz. NB. 
ſueth an action for him ©, But by a writte out 27H. 
of the Chaunceric the infant may remoue his my ATA. 
warden, or the Court by their diſcretion may 53. 

remoue him *, Butastothe making of an At- /\..., vn 
tourney we haue this rule in our lawe. Nemo 27.M,z7.AQK 
poreſt facere Artnrnatum niſu babeat proprietatem P'-53: 

in re, E> ideocuſtos non poteſt facere Atturnatum 

quia non habet proprietatem ®, Tnawritte of At- g) r3.E.r. 
taint the defendant made an Atrurney in the <LI, ' 
Chauncerie by a common writte de Arror- © 

nato faciendo, the tenor whereof was ad lu- 

crandum &+ perdendum in loquela que et 

coram Inſtitiarys per breue noſtrum inter 7. $. 


Q 2 pereniem, 
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h) 2.E, 3.Gar- 
rant. dattous, 
21, 


1) 4.E.3. At- 


cOurney. 18.34 
E. 3.95.34.H.6 


FI.1.E.z, Gar. 
rant,22, 


m)8.E,4. 13. 
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petenrem, © 1, N. renentem de placito terre © 
but the warrant of the plaintits attourney muſt 
be thus ad connincendum 12. Tur. de placitoterr 
ec. per vigint quaruor Ec, But the power 8 
authoritie of the attourney 1s by the 1udge- 
ment determined and carried backe to the ma- 
ſter. Wherefore it was ſaide4. E. 3. thatafter 
iudgement theattourney was not recciued to 
releaſe the dammages, norto acknowledge (a- 
tisfaction i: contrarie tothe bookeof 3 3.H.6. * 
But there is great difference betwixta bailic,8e 
a deputic: for though a bailic haue a larger 
ſcope of authoritic, and powerthen an atrur- 
ney or ſollicitor : yethe hath but an authority: 
buta deputic hath an imperfect intcreſt mixt 
with anauthoritic, which by caſes accomoda- 
ted tothis purpoſc thall be euident. The baile 
ofa mannor cannot leaſe the lands of his Lord 
butonelyat the will of the Lorde : for I doe 
not take the booke of 2.E.4. tobe law, that the 
bailic may leaſe lands to hold athis owne will, 
yet that booke giueth an action of debr, if a 
rent bee reſcrued vpon the leaſe to the Lorde, 
not to the bailie! ; bur s. E.4q. is thebetter law 
in my opinion, where it is helde, thatthe baily 
ofa mannor cannot makeany leaſe of theman- 
nor, nor of any parcell of it without ſpecial 
coinmaundement of the Lord to docit®. But 


if he cut downe trees, or kill any beaſtes going 
vpon 


_—_ COIN A 
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vpon the landof the manour, without lawfull 
cauſe,anaction of the caſe will lie againſthim®, n)3.Þ. 4.13; 
And r9.E.3.it was held, thatby no viageinthe 
worlda Bailic or Steward of a manour could 

leaſe the freehold 9. Butitis held by Caresby o) rg.E.z, 
8.E. 4. that the Lord may giue power ( in ex- £9567. 
preſſc wordes ) to his bailie to leaſe land,and it 

the bailic hauing recciued ſuch authoritie doe 

leaſe an acre of land vntoa ſtranger, and doth 

not giue to the Lord notice thercof , if the 

Lord enter into this acre, the leſlee may puniſh 

him byan action of Treſpas, and yet he hadno 

notice thereof : but the reaſon 1s becauſe he 

had betore giuen ſuch a power to the bailie?. P "te bo 
And therctore I thinke that the book of 2. R..3. Suttolkes c. 
which 1s , that the bailie hath power to leaſe per Gares®, 
land, and to unprooucir,is to be intended (by 

ſpcciall warrant, and authoritie of the Lord 
committed ynto him. ) But it ſcemeth that of 

himſelfe he may {ell trees if there be great a- 
bundance, and may repairc houlcs with them, 

but he cannot reedifie houſes with them, if 

they be talne1, Burt that a deputic hath an V3® 3-74 
intereſt conivined with an authoritie in the 70) 
thing, which is deputed vnto him may be thus 
prooued, 12, Elizab. it was cleercly refolued, 

that two daughters being heires to the Con/ta- 

ble of Enzland might make their ſuthcient De- 


putic to exerciſe the office for them , and atter 
mariage that the husband of the elder onelie 
03-4 mtght 
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o) rt, Elizab, Might performe the office”. And 39. H.6.1it 

»85.Dy. was agreed by all the Iuſtices, that if a man 
haucan office, and maketh a deputie, which 
miſuſeth the office, the grauntceor inheritour 
of the office ſhall fortait it, for the deputie is 
ſub offictario , and the officer remainerh officer 

1) 39.H.6.32, VAtill the fortaiture f , And theſe wordes (that 
the deputic is /#b offictario ) are ſo in my con- 
ccit to be vnderſtood: as the leſſecat will is vn- 
dertheleſlor, in caſe of a demiſe of land : But 
there may be a forfaiture inthe one caſe ,and 
not in the other, becauſe in the office deputed 
there is a ſpeciall authoritie mixt with a ſpectall 
intereſt, And 2zere, whether for the dette of 
the deputie the ofice may not be extended 
whileſt it is 1n the deputics handes, 

Codjien . Surclic it ſeemeth that the deputie 4. That bythe 


cunl Law,con- 


hath no intereſt atall in the office,and that may traie wo the 
appeare by the obſeruation of auncient times. {met mms? 
For it a man may compare greater things with 5 mere 
lefle, the Quezſtor of a Prouince was a depuric 
to the Preſident or Goucrnour of a prouince 
in his abſence: but yet their power was dt- 
ucrſe, and the intereſt was not aſſigned, but 
reſembled, as Ceſar doth rightlie diſtinguiſh 
them : Ale ſunt legart partes , alia imperatoris, 
alrer omnia avere ad preſcriprum , alter libere aa 
)Czllib,z, ſurman rerum conſulere debet*. The office of a 
de bello cuuile Depurte or Lieutenant , and rhe office of a Gouer- 
nonr , or Commannaour are dinerſe: the " of 
them 
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them ( that is the deputic ) dorh all thinges by 
the preſcript of his commaundonr : the other free- 
lie proutderh for the maine , and principall conſe- 
quence of thinges. And brictcly and ſubſtan- 
cially he thus deſcribeth the ductie of a De- | v 
putie : Officiumlegart fiduciariam operans obri- - 4-0 obo 
nere®: Andthata deputic is but as a miniſter 
to the principall officer, may appcare by Cice- 
roes precept to his brother : $77 annulus runs 
non Vt vas aliquod , fed ranquam ipſe ru , non 
miniſter aliens voluntatis,ſedreitts rue * Let nor 1)Cicer.ad 
thy ring be as aveſiell ro be wſed at any mans plea. Va": 
ſare , 4 4s thy ſelfe, not as a ſeruant ro an other 
mans will , but 45 a wiineſſe of thins owne. 
6. Diuiſe, Nomomath. What if the Maſter doc pro- 
miſe ynto his Bailic or Attourney, that if he 
can procure him the poſſeſſion of the land in 
queſtion, heſhall haue the halte,or ſome part 
of it for his rewarde : Will your Lavwes allow 
of ſuch an aſlumpſit 2 
"+  Coarcggn. Our Law doth not allow it: But 
bailieorar. He may fatclic take a ſpeciall collatcrall reward 


rourney may 


, ! b) Gazalup 
not take halte for that articular effect b of Bet F9 
the land for P In Ver,procus 


urchafingor  C4107010g . SO 1N Our Law, he that gtueth rat. 
compaſiing . part of the prohites of a benchice to be adinitred 
:.Tharthe tO the benchce , 1s {o far from being allowed, 
lkemarer is that his taultis accompted to be exorme,and in- 
or bidden by De ; : $i 
the Caron difpenſabile ©: For it is held to be ſimonie,& cor- c) r3.diſti. 
VO . . : __ 
rupt cheuifance, it any valuable conſideration "*'** 
be giuen in ſuch regard padto,velfafFo. And he 


that 


te 
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that buyeth (o, is called Simmiacws of Simon 
Magus ,and he thatſelleth fo, is called Giezzri- 


0 r.4. 1. $tu=- (395 of Giezi 5. 
et, 


Anglonomoph . In-our Law it is held, that 3- Thecom- 


mon Law a- 


there 1s no diucrſitie, where a man ſelleth land greeth with 


_ depending a writ petitorie of the ſame land, 


or doe giue it depending the writ : forin both 


*)8.E.41g, Calesthereis Champertie©. 


Nomomath , 1 = you let me know whe- 7: D1jun, 

theranie perſons beaccomptable by the meerc 

and ſole operation,and enforcement of Law. 
Codicon. Yes, there be two ſortes of ac- 


© ” . . 
compres : publike, and priuate . The publike » Two fore 
Or AcCCOmpe 
accomptes areſuch as are to be madeby a pub- tans by he 
lique officer , who is charged with ſome ſpe- [+ gng 


ciall adminiſtration appertaining to the com- 


ee) L.officiz= M0N weale**, For the Preſidents of Prouinces 


lisc. dee 


ct cler. 


pil. amongeſt the Romanres did cuſtomablic vie to 


make vp their accompts before they departed 
out of the Prouince, to which accompt they 
were obliged by Law : Therefore Cicero ſaith: 
Illud certe faftum eft quod Lex inbebat , vt apmd 
duas cinitates Laodicenſem et Apamenſem , quo- 
niam ita neceſſe erat , rationes confettas er conſ0- 


f) Cicer.ad I1datas deponeremus* . Private accompres are 


Rutum, 


l 


ſuch as belong to priuate men by the admi- 


niſtration of rthcir goodes or affaires , as the 
proxies or bailites of priuate men. | 
Canonolos . The ſame difference doc we 2 Eovicty 


St the common 


) d Lofficia= hold in matters of accompts . Law. 


$ ibid, 


Anz lo- 
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;. Ard lioby Amgloromoph. And by our Law there'be 
Ln. ſome which be accomprable by Law : :fome 
by a particular charge impoſed vpon them, or 
vndertaken of them . And inthe former caſe 
awritof Accompr will lie ,though there be no 
priuitie #2 faZo, but onlic in Law . Wherefore 
Maſe. Priſor {aid 33. H .6. thatthe king might 
bringa writ of Accowpt againſt one, as his bai- 
lie, who did occupie the land az ſor ror de- 
meſne ,of his owne wrong . And the ſame Law 
is (5 hethereathrmeth ) if a man occupie the 
manour of a common perſon de ſon rors de- 
weſne. Andaccording to Warpf. opinion, if a 
man ſciſe an Infant as wardein in Socage, and 
1s not the prochein amy ,yeta writ of Accomps FFP 
lieth againſt him : but there he claimeth toth= per Pride ex 
vieofthe Infant ®, And the ſame Law ſeemeth Waref. 
itto be to MaF. Brooke * , where a man pre- i)Brook Ac» 
ſumptuouſlie and of his owne head vnderta- <2=pt 5 
keth to be my bailie, a writof Accompr will lic 
in ſuch caſe : But if he enter to his owne vſe, 
there it ſeemerh ( ſaith he) that a writ of Ac- 
comptwillnot lie: for there Ne unques ſon Re- 
ceiuor pur accompr rewaer, is a good plea, And 
49.E.;.awritof Accompt was brought againſt 
the Lord by the tenant, as occupierof the land 
which the tenant now plaintife holdeth of the 
defendant in Socage, and the def. {aid thatthe 
aunceſtor of the plaintife did hold the land of 
him by knights al he A a | 
an 


£)49.E.3.19, land in warde *. 


I) 4..H. 7.6, 


m) 2.Mar.Br. 


aft done 

which caſeit appeareth 
thata writof Acc Jo admitted to 7 againſt 
theoccupier of the land without any priuitie 
in faffo . And 4, H.7. itis held by Briay, that 
if a man recciue my rent of my tenants with- 
out my aſſent , yer I ſhall charge him for the 
poſſeſſton, and receit of the rent! . But a writ 
of Accomps will not lic againſt a diſſeiſor , be- 
cauſe that cannot be without priuitie in Law, 
or in fatto, as by aſkgnement, or as Waxden, 
orinlike fort, or by the pretence of the defen- 
dant of occupying tothe vie of the plaintife ®. 

SES . I willnot preſle you any fur- 
ther with mouing doubtes of Accompts, but 
will now make tranſition to other matters that 


remaine to be diſcuſled. 
The fifth Dialogne. 


Of Wait done in a mans Ground, 


TEN Omomath, The next matter that 
x 7 BY by order offereth itſelfe to your 

52 conference, is to treat of Waſt 
IQ done in a mans land : And for 


my morepetrfit apprehenſion of 


Of 


MAC 21-0 
S7; JED 
the thinges concerning that point , I will pre- 
{cribe vnto you certaine particulars, wherein 
you may imploy your trauell for my further 


inſtruction. Firſt , of what things Waſt may 
be committed , 2, What thing properly your 


Lawes cenſure , and determine to be waſt. 


3. What 


in a mans ground. 50 
3- What puniſhment by your lawes is to be in- 
fited ypon thefe that commit waſt 2 You ſhall 
doe me great pleaſurein vnfolding the ſecrecie 
of your knowledge hereof. And firſt to begin 
with the firſt, let me know of whatthings waſt 
may be committed. 

Codicgnoft. Waſt may be committed in ſuffe- 
ring the walles of houlcs, or cloſes to fall *. So 2) Garalup. 
ifthere be awood which is thick with great **> 6% 
tymber trees, which in Latin is called Sa/rwe,or 
which is but thinly ſet with ſlender trees wher- 
in hunters may ride vp and downe, which the 
Latiniſts do call Newws, ſpoile or hanock made 
in ſuch woods may be accompted waſt ® . But Þ) C:defun.. 


to cut wood in fuluacedsawhich is aptto be cut br ih ng 


s i5nowaſt, and therfore itis ſaid apt to be cut, 


becauſe it groweth eafilie again. Neither doth 
waſt ſceme to be committed in fuluapaſcua, if 
bruſh-wood,ſmall wood,or vnderwood be cut 
forthe berter paſturage of the beaſts thatgovp- 
onthe ſoyle. Likewiſe waſt may be committed 
incutting down trees which = arſmn,here 
& there in the land which is demiſed to farme: 
for this is waſt in theland it ſelfe, becauſe Ar- 
berum non eſt ſeperataum corpus afundo. But this 
word Arboy extendeth by our Law very far, 
for it may be affirmed of Vines; which not- 


withſtanding by reaſon of the tendernes of 
them may to obteine a middle nature 
berwixta tree.aud an hearbe. Likewiſe ta iuic, 

| P 3 chough 


c)}F. Arbo, 
fuitin.cxil, 
F. r. etlevitent 
etinol.#.de 
arbo,c 
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though that doe rather cleaue to trees, then 
participate the natureof trees : And the name 
of Arbor doth extende to reedes, and to wil- 
lowes . Butthe cutting of fometrees,that is the 
lopping or pruning of them may be more a- 
uaileable tor their growth, ſo that onelie their 
cutting downe,and not their cutting only ſhall 
be adiudged to be Waſt .Suchtrees arenamed 
of vs Arbores cedue-: which may grow againe 
either by the ſame ſtocke, or by ſome other 
impes, which may begrafted ypon them. Such 
arethe Cherie tree,theaſhe,the medlar tree,the 
oake,the laurell, the alder tree, and the poplar 
tree ©, Butthe cutting down of fuch trees may 
well be called waſt, and is puniſhable by our 
Law . And to open theſluces of the riuer Nils 
is ſharpelie puniſhed <<, T 
Canonolog. Our Law doth not in any of theſe 
things varie from yours. 
Anzlonomoph . Ofall theſe things,vnleſle it be 
reedes,iuy,&the like things which do more ap- 
roch to the natureof weedes,then of trees,we 
hold in our Law that waſt may be comitted. 
Nomomath. Well,then I pray you ſhew what 
may propertly be tearmed Waſt by your Law 
Anzlonomoph. and for that purpoſe. conſider 
well of the points'of the former ſpeech of Co- 
dicgnoſtes,who hath ſhewed promiſcue, both of 
whatthings'waſt may becommitted,and what 
way be ſaid to be Walt, 


A no lowomoph. 


in amans ground. 51 


Anglonomeph. I willby your pacience ſeuc- 
rally conferre the parcels of his diſcourſe with 
the determination of our law concerning that 
which may properly be ſaid to bee waſte ( for 
the other point will be thereby manifeſt, )as he 
hath before pronounced by their law. Walte 

; Tecmon may bee committedin the decay-or demoliſh- 


laiv agreeth > ab6 wy 
wihche cull mmentofan houſe: this likewiſe is waſte by ur 


that waſt ma 


bein thede- JAW; therefore inan action of waſte,42.E.z.the 
£2 declaration was that the tenant had done waſt 
in certain tenements demiſed vnto him by the 
predeceſlor of the plaintife for tearme of lite, 
and the waſt was aſſigned to bee in a chamber, 
a furnace, andagraunge : and the defendant 
ſaid, that there was no chamber at the time of 
theleaſe made: butby the opinion of Card. 


hee ought to haue ſaid (norat any time after) 


all the houſe in ſuch caſe do happento fall ſaue 


poſtes, this is not waſte, becauſe waſte muſt be 
aſſigned ina houſe (orſomeliketenement ) ſo 
itis ifa houſe newly edified beabated, which 
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rake it by the cuuilllaw : forahouſe accordin 


P 3 ſigned 


wherefore ſo hee did *. But the termor is not d) 42.E.3.23, 


bound to repayre houſes which wereruinous 
at thetime ofthe leaſe made vnto him ©. Andif «) 12H.4-foly 


10.H.7. 3, 
12 H.8.1, 
onely.the: poſtes, and the termor abateth the 7.16.40. 


houſe was neuer couered **, ( and therefore ©) 4%-Ali. 
may not properly bee ſaid to beea houſe, as 1 : 


[23+ 


Toe 
tothe ciuill law doeth conſiſt of foundation, FJopi.ege as 


wall and couer *, ) And 38. E.z. waſte was af- don, 


<p, 


S_—".- "I 


9) 3KE.3.7. 


gz) Fitx.N,B. 


CO, Co 


bh) 14.H.4.11, 


D 44. E.3.44. 
xo. H.y.21, 


22.H.6,B. 
16.H.7 
Fi.walſte, 
r} 1, 


b) 2.Mari.Br, 
waſt.117, 


» a2.H.6.18. 
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(ignedina graunge, which was worth bur 4. 5s. 
and becauſe it was of fo ſmall yalue, that none 
would hold it nor maintaine it, it was heldto 
bee no waſte 8, Yet M.F#zh. citetha caſe out 
of 34.E.z. that if waſte be done by thewarden 
to the value of 20. pence, this ſhal be adiudged 
waſte, and the plaintife ſhall recouer 8s. And 
the booke 14. H.4. is, thatifaman cutte trees, 
buttothe value of three ſhillings 4.pence. This 
ſhall be adiudged waſte *. But awall orpale, 
which hath beene couered withthatch or tim- 
ber, if the tenant ſuffer itto be diſcouered, this 
ſhalbe ſaid to be waſte i.Butifa houſe become 
ruinous for default of ſome couering, at the 
time ofthe death of the aunceſtor, and after 
the tenant ſuffereth the houſe to be more rui- 
nous, the hcire may haueanadction of waſt for 
the lateruine, which happened after the death 
of the aunceſtor*. Neither is it ſufficient in 
barreofa writ of waſte of a houſe thatthe de- 
fendant hath built anew houſe in licu of that 
which is fallen, but the defendant muſt ſay that 
itisas much in length, and as much in latitude 
25 the other was, orat leaſt hee muſt ſay, that 
it is as profitable : but when a houſe is rui- 
nous and decayed at the time ofthe leaſe of 
it made, and it afterwarde falleth, and the de- 
fendant buildeth a newe, it is not neceſlaric 
that hee ſhould make an other houſe of equall 
longitude or latitude !. And the neceſſitic of 
building 


in a mans ground. 52, 
building a houſe ought to come in queſtion, 
=sif the leſſee haue greatnecdofaſtable : and 
ifno houſe be built vpon the landatthetime 
of the leaſe, the leſſee may not cutte trees to 
make an houſe ®, But if waſte bee made by ®) 114.32, 
the kinges enemies orby tempeſt, thetenant 

ſhall nottherefore bee } = 7h by a writte of 

Waſte ®, Yet in ſuch caſe a ſpeciall coue- Saks 
nant will binde the tenant. And therefore it ©? 
was adiudged 15. Elizab, that whereas the 
termor did couenant and agree proſe &>» exe- 
caroribus, to repayre and maintaine the hou- 
ſes, and to Gude principall tunber, which is 
decayedby the default of him or his execu- 
tors, and dycth, and the houſe is burnt in 
defaulte of the executors, that a writte of 
couenaunt in this caſe woulde lye agaynſt 

the executors, and that dammages ſhoulde 

bee recouered de bois zeftatoris, and not con- 
dicionally, if there were none ſuch, of their 

owne goodes: and yet this happened by ca- 

ſualtie *. But the reaſon thereof is giuen in 9) 25.Elia. 
an other place, Modus &* connentio vincuns 3**PY 
legem?, And 29. Henrici otfaui, the leſſee p)13.H.8, ag. 
« meadowe did couenaunt and agree to Dy 

keepe and maintaine the bankes in good re- 

paire, and the ſaide bankes were drowned & 
ofierflowed by high waters or ſodaine floud, 

yet the leſſeeis bounde to repayre and main- 


tayne them becauſe of his couenaunt, but 
according 


Of Waſtedone 
according tothe opinion of Firzh. and Shelley, 
becauſethe decay ofthe bankes was the aQe of 
God, heought to haue conuenient time tore- 

VigH.t. pairethem*?. Now I will ſhew how and in 

2 H.56 Dy, What caſes the cutting of wood 8 trees is waſt 
by our law. It is cleare by ourlaw, that the te- 
nant may cut trees for the amendment ofhou- 


. ſ{&, andthereparation of them, but if thehou- {,'#: 


& 44.1 1-H, . 
4.22, * thelcfſeemaynotinany ſortcutappletrecs for 


\) TempsE,t. theamendment of houſes, And7.H.s. it is 
waſte 122. id,that he ſhal not meddle withgreartimber- 
woode without the aſſent of his leflor : other- 

wiſc it is of ſeaſonable wood which is but of 

NE 38. .theageoftenyeres or therabout *.Butthe cut- 
-2.M, tingofdead wood is notwaſte *: Andtheter- 
| mor hath houſe-wood, hedge-wood, and fire- 
woode belonging to his tearme of common 
right:and he may cut wood for that purpoſe *, 
x) 21,H.6. 50, But if hee cutte wood to burne where there is 
:at.;z, dead wood ſufficientthis iswaſte *. Anditis 
waſte.zz» notwaſteto cut ſeaſonable wood which hath 
vſed to be cut cuerie twentie yeares, or within 

b)7.H.6,4011 that time®, And the cutting of thornes is no 
= yy i waſt becauſe they arenot fit tor timber *, Nei- 
| theristhe cutting of willowes waſte, vnleſſe 
d)4+E.z.15, theylic aboutthe ſite ofthe mannor 4. And 
19977: thetermormay cutte vnder-woode growing 


1-E.41 Vnderthe greattrecs, andthe high wood, wm 


6 The comm vo 


aw amce'!, 
with the civil] 


in the cutting; 
of Sil ca0%4, 


Lena 
comme 


ſes be decaied by the default of the tenant, the *%m) a 
r)44-E.3. 21. cutting of trees to amend them is waſte * : but pepuantion of 


5% The com- 

mon law a- 

| wigs with 
eciuill in 

tollerating the 


loppt of 
a———_ 


CONN NA A, _ 


in amans ground, 53 


if there bee no high wood ,or preat trees there, | 


he can not cut at all *, And whereas Coarcgnoſt. : 
hath ſaid, that the lopping & pruning of fine FATFYY $ 

trees may be moreauailable for their growth, 
&theretore the onng ofthem is not walſt, be- 


cauſe they may grow by the ſame ſtocke orb 


may be awail- (OME Other imps grafted vpon it: In verietrut 


able for their 
growth, 


our lawe runneth with this ſtreame. For as 1 
haueſhewed before, to cutte ſeaſonable wood 
is no waſte: but if certaine ſprowtes or braun- 
ches doe grow vpon the ſtocke, the cutting of 
theſe ſprowtes or braunches or the deſtroying 
of them is waſt *, And plantes which can not f) 5.E.4. 102. 
be conueniently fold, neither beare any fruite, PRs 
yet ( becaulc of the poſſibilitie of the truRtify- 22, H,6,14 
ing of them) itthey bee cutte downe, this is 
waſtes, ar4 
Nomomath, Well, I pray you fatiſhe meein © 
this: If aman oughtto keepe certaine bankes 
in repaire, whereby the land adioyning , and 
which he hath in farme, may be better kept 8 
yeeld more profite, and hee doth not repaire 
theſe bankes, but ſuffereth the ſea to ouerflow 
them, and foto make the lande a great deale 
worſe, whether is this by your law accompted 
waſte Anglonowmophilax, according as Codicg- 
noſtes hath ſhewed of opening the fluces of 
Nils. 
Anglonomoph. By our law if ſuch bankes be 
not repaired, whereby the land demiſed that 


* 4 15 


R) 20.H, 6.1 


1) Perk, tit. 
Graunts.23. 


k) 13.H.8.15, 


DaoH.6.1. 
16.H.7.waſt. 
» 4 1.Fitzh, N. 
B.z9.N 


Of Waſte done 


15 adioyning is ouerflowed & made vnapt for « That both 


4 EG b the cull 
preſent profite, this in our lawe is accompted » Hputyerd 
waſte h mon laiyy 

" where land is 


Nomomath.. Well, now I pray you refolue <mpeied by 


the inundaton 


me 1n this, whetheris it lawful! for the terMmOor of warer this 
to digge in theland demtſed, for water,mincs, * Dat. 
or treaſure hid, or this ſhal be accompted walſt, 
it hee doc it without the permiſſion of the 
leflor. 

Anglonomoph, He that commeth to land or 
to any other thing by an other mans grauntor , ., IP 
demule can not vic the lande or that which is common aw 


he that com- 


oraunted,furtherthen the graunt or demiſe be- meat to lar 
ing reaſonably conſtrued will permit, There- 737097 
foreif aman be ſcifed ofa ſtagne or pond ſto- ow ove 
red with fiſh,and heſellall the fiſh in the pond pram. 
to a ſtraunger, the grantec may not digge the 

land 8&c.to make a trench,becauſe he may take 

the fiſh with nettcs or other engincs', But ifa 

man grant to me licenceto makeatrench from 

fuch a fountaine in his land to my mannor of 

Dale, and thatT may put a condut-pipc in the 

land to conuay the water to my mannor, if af- 
terthepipe bee ſtopped, I may dig inthe land 
toamend the pipe * : becauſcthatis as it were 
implicd in the graunt : butifa man plough vp 
meadowes demiſed vnto him, this is waſte !. 

So ifthe termor doe alter woode into arable, 

this is waſt, or arable into meadow.this is waſt. 


Fox this is prejudiciall to the inheritance : ior 
the 


2 The diggin 


land demile 
is waſt by 


common a. theſoile by thatmcane becommeth worſe ?: & 


in amans ground. 54. 
the euidence concerning the lande ſerueth to 
proue an other thing ®. Ando itis it land bee 


m):9.H.8. 25, 
ouerflowed for default of repayring bankes ®: by. Malewsn 


butof this I hauclately ſpoken, and therctore *r5.C- 


H.6.1. 
will rather apply other caſes to the opening tg 


and explaning the reaſon hereof, The dig- 
ging in the lande demiſed for clayc, or for 
ſtone, or for coales ſhall bee ſaid to bce walſt ® ,)z.H.7.r4, 


d . : 

'- forthe reaſon aboucſaid : and likewiſe becauſe 44" 21. 
g9.H.6.42, 

, E 19. E. 3. 7. 
according to M. Forreſcues report 20.H.6.it the p) z2.H,6,18, 


particular tenant haue not kept the water from 
the ground,ſo thatitis made waſte by the gro- 
. wing of ruſhes and other weedes, this hath bin 
adiuged to be waſt, and the wordes ofthe writ 


+ The ſufe- WCC: Duod permiſu aquam terramillam innn- 


ring of the 
round to be- 
come ru{hie 
or wecdie, by 
the common 
law 5 waltc. 


dare, ira quod deuznit iuncoſa 4. But 33. E.3. the q)1oHs.r. 
defendant iuſtified ina writte of waſte becauſe P** Fortel. 
hee did cutte downe an clme tree inthe place 

where the waſte was aſſigned, and did make 

a ditch in that place to water cattell, which 

went vpon that ground, which was neceſſary, 
becauſcthe water was verylowe, and almoſt 

drycd vp inthat place,& by that meanc he de- 

duced water out of the earth, and this was ad- 

wdgecd a good an{iwere”, )) 32.6, 3. 
 Codicg.That which you haue ſaid is to reaſon P*vvicPicn. 
conſonant, to our law correſpondent: for as to 
your fit caſc of theclcaring or amending of 


Q 2 _ the 


Of Waſte done 
ehe conduit-pipes &c. Though itbe inanother 
mans ground, this in our law is not accomp- 
Nl.r,.cde ted iniurious f, But wee haue a rule in our 4 That the «. 
quzducel.1t. 1 we: that if a man oughtto conuey water per pogo , nm 


& |. de cernt- O 


mus co.ti liz, ſubterraneos meatus through certain chinkes or rnd: 


crauics of the carth inan other mans ground, to amend con- 
hemuſt notdocthis by aleuill of ſtones, but woile! mans 
with pipes of leade, becauſe the other mans #*** 

7 grounde 1s by ſtones more annoyed and em- 

ple kno, of paired ©. But for the improouing of ground 

aquz duct. from worſe to better, is clearely permitted by 
ourlaw. As to turne waſte grounde into ara- 
ble, or tenniſh ground into firme ground, this 
weaccompt rather a bencfite to the owner of 

u) ce fund, theſoyle, then aniniurie®. Soit is, ifa wood 

tc. quodper DECOME arable * : butto deſtroy any thing in 

noual.de verb» ar; other mans ground, or to diggea pitte, and 

_ ſoto alter the forme and nature of the ſoyle, 
and by that meane to make it worſe is accoun- 
ted x Ha very iniurious, but to repaire an olde 
building, or to make ſome commodious addi- 

© 1.0m}, 110M, 1s not wrongfull, but beneficiall, becauſe 

4 om Nom Viderur nouum opus facere, ſed verus re- 

et $f quis fcere a 

=dificium. Canon. Ourlawe doth not withſtandany 
of theſe aſſertions. 

' Nomomath. Well, now I pray you proceed , »,,;... 
to ſpeake ofthe penaltie which heeis to ſuffer 
by your lawes that committeth waſte, | 

Codicgn, 


in amansground, 155 


©. Thepy. Coaign. By our Law he that inſuch caſe 

nf 6. Wu denie the wrong done ſhall be puniſhed 

euilLav. with double damages : But if he iuſtifie, andit 
be toundagainſt him,with ſingle . But he that Þ)#. de inſt 
doth breake the ſluces of Nilws, ſo that verie ©” pag 
oreat iniurie is done, and to verie manie, he is 
burnt inthe ſame place, where the fault was 
committed , in a Gre of the height of twelue 
cubites, and his goodes and landes are confi(- 


cated, becaule it is crimen,quaſt leſa Maiefta- 


tis © #)C.de age 
: ——Y ge, Ni. non 
Cazonol, Our Law in this doth not gainſay ſump.l.y.c. 


YOU « 


>. The pu- Anglonomoph . By an ation of Waſt at our 
waſt by we JAW, NE plaintife 1 it be found for him, ſhall Pr 
cmnouLaw. recQUCr treble dammages © : and exccution bre. 58. H. 
may be had by Elegir of thelandes, whichthe ,, 
a 2 C; 17.E.3.5. 
defendant had at the time of the inqueſt ta- 18.t.3.3s. 


ken *© : and he ſhall recouer likewiſe the place 3": 3-Exc- 


- cut,66, 
walted*, f) Star. Glouc, 


Nomomath. I will put you to no more paines cap. 6. 
in this matter, but will diſcend to other things 
which hauenot yer been diſcuſſed, 


Q 3 The 


The ſixt Dialogue. 


Of Parceners. 


1 Omomath . Let me know Codjon, 

WH whether in your Law therebe any 
FISH} definition ſet downe & eſtabliſhed -. Diufen. 
——— touching Parceners , as they are 
tcarmed atthe common Law,and concerning 
the making of Particion betwixt them, agree- 
ablc tothe common Law. 

Coaicen . 1 would firſt that Anglonomoph. 
ſhould ſhew who be Parccners at the com- 
mon Law, and in what ſort partition is made : 
otherwiſe I ſhould bur roue at an vncertaine 
marke. 

Nomomath . T pray you do fo Anglonomoph. 
forthat courlc is not to be diſliked. 

Anglonomoph . Mat, Littleton a learned man *- Two force: 


of Parceners; 


in our Laws, and a great patriarch of our Pro- Parceners by 


feſfion , maketh two ſortes of Parceners : Par- 1n,onipur. 
ceners by the common Law ,and Parccners pnwtty = 
by cuſtome . Parceners by the common Law 
'are when a man or woman ſciſcd of landes or 
renemc:its in te: {imple or feetaile, haue no 
iſſue but daughters , and die , and the tene- 
ments di{cenvoe tothe daughters, and they en- 
ter into the ſaid landes or tenements, now they 
are Parccners , and how manie daughters fo 
eucr 
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euerthey be, they are but one heire to their 
2 . Whobe aunceſtour, And they are called Parceners, 
the ommon PCCauſe by the writ, which is called de Payrri- 
_ ctone facienda, the Law will compecll them to 
make particion of the land. Alſo it a man ſeiſed 
of tenements in feeſunple, or in fee taile, do 
die without iſſue of his bodie ingendred, and 
the tenements diſcende to his (iſters, they arc 
Parceners by our Law . So if his landes dif 
cende to his Auntes *. And none bee cal- a) Littler.lib, 
led Parceners in our Law , but women , or 3<#9-54. 
the heires of women which come to landes 
and tenements by diſcent . For it two ſiſters 
purchaſe landes or tenements , thercot the 
be called Iointenants , and not Parceners Þ, Þ) Little ibi. 
But bretherne may be Parceners by the cu- INES 
ſtome , as by the cuſtome of Gauelkind in 
Kent ®*®, bb) Littlet, 
z3-Whabe Codicey, Wehaue an action in our Law DEFY. 
the Cuſtome. VCriC like to your aboue mencioned writ of 
Particione facienda , and it is called attto fami- 
lie herciſcunde , and it lieth for them which 
haue a common inheritance to bee deuided 
betwixt them : As when two lifters , bro- 
thers , or kinsfolkes arc inſtituted heires, and 
by that meane are reputed as ſeucrall heircs 
to the aunceſtor, or him that inſtituteth them ©. c)F, famil, 
For if the Teſtatour pointing with his fin- = 
ger at three ſcucrall perſons doe fſaie vnto yib. gn lfin 
them, 


Of Parceners. 


them , quiliber vefrum heres mihi efo , his 4. Tratby ac 
meaning by our Law is taken to be this, that hems 


euery one of them ſhould be heire z# parte , _ es. 


non 1p ſolidum , for materia ſubietFa thething it ar 


k 


not repu-- 
as ONC 


ſelfe doth require it , becauſe it is vnpoſſible by tee. | 


our Law, that euery one of them ſhould haue 
d)E-hocar- the inheritance 17 ſolidum *. But ifhe doe not 
tic. ff.in h.Hf, © "10 Waal k X 
de hezre.inſti. ſpeake diſtributiue 3 but collef#ine + dS if he ſaid, 
Luiſquts mihi heres erit,det T itto centum ſolidos: 
now whether there be one heire or more heires 
then one, yet Tirizs ſhall haue but ftiue pounds, 
e)L.ab omni. becauſe of the colleftiue word quiſquis © . But 
one in need it the Teſtator doe ſay , 2uicung; primo ingreſ- 
. de leg, 1.ct | | | 
[quis infun- [#5 fuerit Caſtrum , habebir centum ſolidos, and 
agus .in two doe enter the Caſtle together, they thall 
"©. euery of them haue fiue poundes, becauſe of 
the diſtributive word quicungque , which may 
be verified cither in one or moedoing theſame 
actat one time , becauſe primus eſt qui aliuns 
f)L.quifilium ante ſe now haber*., And if the Teſtator faie, 
S. i, .deleg. Ouiliber heredum meorum det T itio decem ſoli- 
: dos, Titus ſhall haue as many tenne {hillinges 
pL .Gpluri- as theire be heires 8 : which prooueth that by 
us. Ft 9109 our Law,the ſeucrall heires are notaccompred 
glfde leg. : 
as one heire, 
Canonolog, Our Law holdeth not the con- 
trarie. 
Nomomath . You haue good reaſon for it. 
But I pray you reſolue me Anglonomeph. arc 
theſe which you call Parcenets reputed in pur 
aw 


ne, Gl La DES EY 
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Law as one heireto all intents. 
5. That by the Anglonomoph. Yea to all intentes in re- 


common Law 


parcerers are Bard of the diſcent, though as to the making of 


red as one ry . | 
hare,as o PAIticion it accompteth them as ſeuerall per- 


ofunds, TONS 88, For a Nuper obyr ought to be brought p8)Firzh.nat. 
; , re.Ilg7.A, 

by that Coparcener, who is deforced from the 

&:regardor CCNEMENts againſt all the other Coparceners, 

we params Which do deforce her, although ſome of them b) z2.E. z. | 

m—_—_ haue nothing in the tenancie® : For ſeucrall ar air 
tenancie, or nontenure is no plea in a Nuper 
obgr , becauſe of the priuitic of bloud #. i) 7.E.3 .16. 

Dives, =—Aomomath . Whether ſhall a writ de Parii- eT%; oe 

cione faciendabevſcd againſt TIointenants or te- 8.1.6.8. 
nants in common, as well as againſt Parceners, 
or ſome other remedie , ſhall be vſcd againſt 
them. 

\. The flare Anglonomoph. Before the Statute of 31.H. 

of31-H.8- g, Tointenants and Tenants in common were 


ueth a writ de 


earicione fs NOt Compelable by writ to make particion of 
cienda as well 


o Ioinenans JANES and tenements which they vndiuidedly 
and 


anennsn held. Butby that Statute a writ de Parricione 

parceners: facjenda may be ſued againſt them as againſt "TNIOES 
Parceners *. Butby the common Law Iointe- 4 Wong 
nants may make particion by mutuall aſſent cien z: 
without deede!. And by-{uch particion the L440 

tointureis ſeuered ®, m) 30, All. pla. 


2. The three 


ſueral aciors = Codicg , By Our Law ſeuerall remedies are *: 
ganſt Parce- vſced againſt theſe which be both of one bloud 


ners , Iointe- 


ants, andte- Or One Familie, which you haue tearmed Par- 


nants 1n com- 


mon at the CENETS ; AS an aCtion de familiaherciſcunda : and 
Call Law. 


R an 


n) 44.E.3- 
Counterplee 
de vouch.22, 
34-E.1.Partt- 
tion 17. 


0) 3.11.6, I4+ 


Of Parceners. 


an other maner of action againſt ſuch as come 
to the land by joint title, though not by one 
diſcent, which you haue tcarmed Iointenants, 
namely an action whichis called of vs Attiopro 


ſocio :and another againſt theſe which come 


not in by ioint title, but yet claimevnder theſe 
which came to the land by ioint title, as by 
your Law are Tenants in common, againſt 
whom,or betwixt whom, for the effefting of 
particion, an action lieth at our Law which 
we call Actionem de communi diuidundo. 


.. Canonolog . To this our Law is not contra- 


dictoric, 
Nomomath . Let me now vnderſtand in ;. nauf, 
what ſort particion of landes or tenementsand 
other thinges is made by your Lawes. | 
Anglonomoph . Otlandes and tenements the y;; Pee 
particionby our Law is to haue aſeuerall part tion at the 
. . . common Law, 
or portion, as to haueathird part ,it therebe, , .. 
three Coparceners , ora fowerth part, if there EEE 
be fower &c. And if there be two Copatr- fowerth part, 
ceners, and one of them releaſeth to the other 2. A particion 
y Way Of 6« 


with warrantie : this hath been helde to be a 1; 
ood particion in Law *, And particion of 
andes is ſometime made by the graunt of 3;Pan<onty 
: : FOR Ag ; Rraunt Or A 
a thing de ous : as if an hundred ſhillinges thing «ena. 
of rent be graunted by one of the Coparce- 
ners to two of her liſters for he ry of par- 


ticion ® . So when land entailed is W__ 
C- 
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+Paricionby betwixt Parceners, and arentis reſerued ypon 
tion, the particion for equalitie , the rent reſerued 
ſhall be in taile , and of the ſame condition 
whereof the land was at the time of the par- 
ticion made? But a particion of a Mill is by ?)-7 5- 
, 5 H.7.14 
5.Paricion by taking the third part , or the fowerth part of 
6s 7: theprofites, as the caſe requirethi, And 45. q)rr E.3. 
per of vs Ed, 3.it was ruled , that Milles , Douecors, 5&8: 
and the like, could not be actuallie, locallie, 
and as I may faie arruatirm , as it were by iointes 
divided . But ifa woman ought to bee endo- 
wed of the third part of ſuch thinges , the 
thrid part of the profites ought to bee afſig- 
ned vnto her *. Yet 47. Edw. 3.the caſe was, r) 4;.E.z; 
that two Iointenants were of a Mill, and they Power 50. 
agreed to repaire the Mill, the one of them of 
the one fide, and the other on the other f1de 
in perpetuum and after the Mill was leaſed to 
farme, and they tooke the rent ſeuerallie ac- 
cording to the moitics, and the Inquelt ſaid, 
that their meaning was , that the particion 
ſhould bee good againſt them , and their 
heires ©, But 2xere , whether the Shirite by  4,.x.; ib, 
writ de Partictone facienda may make any ſuch Afl.pla. z2, 
particion . Likewiſe particion may be of a re- 
ucrſion, that one of the parceners ſhall haue .. 
the reuerſion of three acres , and the other __ 
the reuerſion of other three acrecs , and it UTE TAL 
may be without deede *. And fo particion 28.H.6.z, 
may bee made of a waie®, And allo of a)... 
R 2 ſcioni- 
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eu )z7.E.3.29. {cigniourie %", But of an aduowſon the parti- 


x) 38.H.6.9., : . 
* Eliz.g,2  ClONLS to preſent by tourne *. 


07 wana" Canonolog. Our Law agreeth fully with £ CO 


per Tub Wal yours 1n this, for cithera thing hath parres co- law where # 
: "" in? that ha 
Y-% heremes,as a houſe, and this may be diuided rs, cover 


by a ſeuerall occupation : Or els it hath parres hes 
aritames, as a load of woode, or a flocke of * z-*- 


ſheepe, and this may be membrarim or corpo- 

y) Ber. de ex- * 

cf. prelab, Tally ſeucred and diuided ). 

lib.s, - Codicgn. The verie fame difference doth 

z) L.non am- Our Law retcine *, 

pli.$.cumbo»  Aomomarh. Well , I will ſticke no longer 

norum, ff, de . 

legat-1, in this plaine title. Now prepare your ſeltes 
for the ſifting of more intricate pointes, then 
haue heretofore been handled by yee fithence 


the beginning of this ſecond conference. 


The ſeuenth Dialogue. 


Of Con ations. 


ENER Omomarh . In the treating of 
<5) F) Conditions , I will not trouble 
\ d.* @=2A you with any exquiſite defint- 
HAS tion of Conditions , becauſe I 
2EESS289809)q Joe imagine that I ſhall draw 
that out of the reſolution of the caſes, which 
T ſhall propoſe vnto you. My firſt queſtion 

T therefore 15 this 5 Whether doth the word 1. Dwwfion. 

(5) 
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(Si ) alwates import and ſignifie , a condi- 
tion in matter of contract and limitation of 


eſtate. 


1. 8: doch not wrong, vn . It doth notalwaics {ignifiea con- 
aac wn dition, but ſometime it ſignifieth an vncertain 


he a condition 


inchecuill Cauſe,as I promiſe to T iri#s ten pound,if he do 


W, ; . , , 
2 Sometimeit ACCOMPliſh my buſines.Sometime itſignifieth 


Genigerh OR - bt .4* 
vcertaincauſe A CCTLALNC Caule, as if the judge do giue iudge- 


5 conf s Ment forme: ſometime it ſignifieth an vncer- 


ccrainecaue. tQIN CEUENt CONditional.as I promiſe thee twen- 


4 Somenme 


an vicertaine tle POUNd 1f I, S, be in Weſtminſter hall ſuch a 


; Sometime a day ,and ſometime it ſignifieth a condition or 
exczor A conditionall diſpoſition, which alwaics ſuſ- 


pendeth the premiſles or matter precedent * : a)l,iraquefE.fi 


. . Cert.pet,l. de 
as if I promiſe vnto you Srichus my bondler nu, ng "go 


uant, &1t I donotdeliuerhim vnto you with- condi.& de- 


in ſuchaday,then F willgiuevnto you twentie ms 
pound #omrepene, hereis both a condition, ,41;2 
& likewiſe conuentto penalis, which is preſently 
to take effect vpon the breach of the conditi- 


nitr, $ h. 
1, de yerb. 


-on®, Soiftheteſtator ſay, ifmy bondwoman jj... 
ſhall bring forth three children at three labors, $.1.8, de verb, 
let thEbefree: now ifthe woman bring forth 9 
foure childrenat two labours,they ſhall all bee 
free : for though there bee foure children, yet 
thereis but a double labour, andin the eye of 
law bringing forth but two children: for all 
that bee hd forthat one birth, are but as 
one child in regard of their natiuitie,as our law 
intendeth,becauſe the law reſpecteth that quod 
R 3 plerunque 
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plerunque fir, and for the moſt part one child is 


OLAremſsf borneata birth, and not two or more ©. And 

deſtar, homu, IN this caſe, beniona interpreratio faciendaeſt in 

{com muer. $ fauorers liberrares. And becaule it can not bee 

commit, Well vnderſtood whether of the two children 
ſhall befree, therefore both by conſtruction of 
law ſhall be tree. 

Nomomath, This ſeemeth ſtraunge to mee, 
that two children ſhould bee one childe, two 
procreations one birth, ynleſſe it bee becauſe 
the parents were one perſon in law,when the 
begot them. Andſurely 2u7mrilian make 
two diſtin& procreations in your caſe, & ther- 
fore he ſaith. 2aidrefert an ex eiſdemprimailla 
duorum corporum animorumque ws. X ſemint- 
bus oriatur * ſubi quiſque firmatar, ſbi quiſque 
componitur, © duoplureſue fratres naſcuntur fats 

ſngulorum 4: And Eſau and Jacob famous 

& Quintil,in twinnes were borne ſo continuatly (as I may 
Gemin.lan- ſay ) together, thatthelatcrdid holde the fate 
HD of the former *. Yet God forbid that wee 
e) Genel. 25- ſhould accompt theſe two one. Saint Augu- 
ſine boldly and wittily diſtinguiſheth -them 

thus : Ynus daxit mercenariam ſeruitutem, alt- 

usnon ſeruirit : VnHs a matre diligebatur, alius 

n0n ailigebatar : *vuus honorem, qui magnus a- 

pudeos babebatur, amiſu, alter adeprus eſt, Quid 

de vxoribus, quid de filys, quidde rebus, quan- 

f) AuguRlib. 74 dzuerſuas ff And thertore ſurely in this point 
ob I take your law to be contrarieto the courſe of 
nature, 
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nature. 
Codicgnoſt. Tt is not inthe ſuppoſall ofone 
procreation of two twinnes, eyther contrarie 
to nature, or arte : not contrarie to nature , 
becauſe as there is one conception of two 
twinnes, ſothere is one puerpercie, though it 


bee finiſhed at diuers times, tor the labour ſtill 


continueth,not contrarie toarte:torthe Aſtro- 
nomers hold, that twinnes are alwaies borne 
vnder one Horoſcope, vnder the ſame conſtel- 
lation,and the ſame ſituation of the ſtarres: for 
the Horoſcope in Aſtronomy, it it be formally 
taken is nothing els but hore inſpþet7io, if it bee 
materially taken, it is that part ofthe Zodiacke 
which aſcendeth vpon our hemiſphere: for the 
Zodiacke circle is alwayes rowled about, and 
ſome portion of it doeth alwayes ariſe to ys, 
ſome dothalway decline : ſome is in one regi- 
on of the heauens, ſome in another, and chil- 
dren being borne vnder one fituation of the 
ſtars, as they belike in the qualities both of the 
bodic and minde: ſo in the producing them 
to light, thereis but one labour : in their creſ- 
ſence in the wombe,there is butone operation 
of nature. 

Nomomath.. You haue rather aunſwered 


mee, then ſatiſtied mee : for Iam perſwaded, 


thatT ſhall neuer hee of your opinion whileſt 
T live, neyther will I applaude to your lawe 
in this. But Ang lonomophilax, 1 gy 

[10M 


( 
| 
| 
| 
i 
| 
| 
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from examining the parcels of Codiceneſt, his 
precedent ſpeech of conditions. 

Anglonomoph. I will notmeddle with Co- 
dicgnoft. his midwiterie in handling matters of 
law, but will curne faile from it : as Carodilli- 
ked to prattle with women in the Senate 
houſe 8. Butas to the aflertions of law, which 
he hath ſet downe,they ſhal not glance fr6 me 
without touch. Whereas he hath ſaid thatthis 
word (ſ:) doth ſtgnifiean vncertaine cauſein 5,5 46; 


nife an vacer- 


theirlaw, ſoit doth likewiſcin ours, as appea- mine ule | 
reth by Beldes caſe in my L. Dyers reportes © Hadi 
which was thus. R. Bolde broughtan ation of 
debt againſt Molinenx for 30. pound, vponan 


obligation endorſed with this condition, that 


if it fortune Toane Molineux to deceaſe before 


the feaſt of S. hn bapriſt which ſhall be in the 
yeare of our Lord 1553. without iſſue male of 
her bodie by the ſaid R. B. lawfully ingendred 
then liuing, that then 8c. and the defendant 
ſaid,that after the making of the ſaid writing 8 
before the ſaid feaſt the aforeſaid 1oaneat B. in 
the countie of L. dyed without ifſuemale of 
the bodie of the ſaid woman by the ſaid R.B. 
lawfully ingendred then liuing: and the plain- 
tife fd, that hee ought notto bee barred from 
his action: for he ſaid thatafterthe making of 
the ſaid writing, 8 before the ſaid feaſt, name- 
ly the 12. of Tune, anno &c. the ſaid plaintife at 
M., in the countie of LaxcaFer, tooke to ge 
nc 
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the faidT. and they had iſſue betwixtthem H. 
Bulde, and after & before the ſaid teaſt the ſaid 
I. and the ſaid B. dycd, the ſaid H. being the 
ſonne of them both at the tune of the Teach 
of the ſaid I. being then full liuing, and after 
and before the ſaid feaſt, namely the twelfth 
of Tune the faide H. B. atB. aforeſaid dyed, 
and the detendant hereupon did demurre in 
law. And the queſtion was whether this word 
(runc ) inthe condition ſhould be referred to 
the time of the death of the wite:and itſeemed 
to Mountagne and Baldwin that it ſhould not, 
but that it ought to bce referred to a time cer- 
taine: for eucric rwunc relateth to his quando, but 
they thoughtthar itſhould bee ered to the 
feaſt which 1s certaine, and not to the death of 
the woman, which is vncertaine: but Shelley 
and Knighiley thought otherwiſe. For in di- 
uers caſes relation thall not bee made adproxi- 
mum antecedens: 2s if a man makealeale for 
lite the remainder in taile the remainder ouer 
to I. S. in forma predicta, this ſhall not bee re- 
ferred to the eſtate taile, which doth next pre- 
ceed, becaulc it wantcth the word (heires) to 
make an eſtate tayle, and therefore it ſhall be 
referred to the firſt cſtare, Which later opt- | 
nion ifitbce lawe, then by our law (f) may 
ſ1gnifieand may make other wordes to ſigni- 


fic anvncertaine caule of the accompliſhment}, .. ; , 
DC H.8.14. 
of a condition *®. And whereas hee hath ſaid Dy.Boldes C, 


S that 


Ee EE ” —  n ts t OO > —— —_—_— 


Of (onditions. 
that ſometimes it fhgnifieth a certaine cauſe (as 
itthe judge doe giue iudgement forme : ) $0 


likewiſe itſignifietha certain cauſe in our lay, », 5:, fignis- 


for 8.E.4. the caſe was this. An action of debt 
was brought vpon an obligation by the Dut- 
cheſle of Suffolke : the defendant faid, that it 
was endorſed with this conditi that if the de- 
tendant ſhould ſtand to thearbiterment of the 
{aid Dutcheſſe touching allmaner of ſuits &c. 
betwixt him & one B. that then the-obligation 
ſhould be void &c. And this was admitted to 
be good, and thereupon it may be concluded 
that (+) ſometimes in our lawe importeth a 
cauſe certaine, as the Dutcheſle in this caſc 


1)8.E-4.1.%9 yyasa Certaine Caule of the arbiterment i. So 


Dutchelle de 
Suttolke C. 


23. Eliz. the caſe was that two were bound 
to ſtand to the arbiterment of two, it they did 
make their awarde within two daics after the 
date or making of the ſaid obligation, andthe 
obligation bore date die Sabbari anre prandzum, 
and the award was made the ſame day poſt pra- 
dium,and this was held to be good, becauſc it 
ſhall bee intended that ir may be made at any 
timeafter the date of the obligation vntill two 
daics immediatly following be paſt. Andas in 
the ciuill law,ſo likewiſe by our law (ſs ) whe- 
therit be expreſſed or implyed may {1gnife an 
yncertaine cuent : for ita rent be graunted for 
lifeto I. S. the remainder to him that ſhall firſt 


come to Paules the next day inthe morning, 
this 


eth a certaine 


cauſe at the 
common law, 


8. $7, bythe 
common law 
may ſ1gmfie 
an vncertaluue 
euent, 


Joamiu ou 


- 
” — / , 
a 
=- 
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this remainder is good, though it be vpon a(ſs 
implyed ) ifI. S. dye not betore the next day, 
and it one come to Paules the next day inthe 
morning, and if hee which commeth thither | 
be a perſonable to take by thegraunt*, And 5 Alilpl.49. 
___ __ Whereasheſaith, thatby their law it {1gnifieth 56, f 
Ne A CONdition, or a conditionall diſpoſition, ſo 
on oy ne ny, 10 CON IIKEWIE In our law, as it iS well recited 
in my Lord Dyers reports out of Bracfor : Sciro 
quod, vt modus eſt, ſi condttio, quiacauſa.And as | 
to his conceited calc ofthe puerperie,I take his  _ "uy 
reaſon to bee verie good, that benionainterpre- * 
ratio faciendaeſt in fanorem libertaits. 
Codicgnoſt.What ſay you now fir ? 
Nomomath, 1 ſay that as for that as for ſuch 
\ Divifen, A Paradoxical hae Ayes perſuagebis enaſe per- 
*  ſugſeris, ButI pray you rclolue methis : If I ſel 
to another certain land foran hundred pound, 
vnleſſe another the next moneth following 
doe giue more for itby fiuc pound at theleaſt, 
whether doth this word (vnleſſe) make a cqi- 
dition, or it is an idle clauſe and vneffectuall. 
Codicgn, I take it clearcly to make a good 
r Thewordd Condition, for though the ſale be pure and vn- 


(11/7, Or VN- 


les) doh CONditionall, yet it1s reſoluble and defcaſible | 
fomerime ſig- , . os. ds 9)L2.$Gin 
nfeacondi- VYPON A CONditiON contingent ® : for the words giems, pro 
nat theciul following may qualific and gouerne a direct <mp. 
oraunt or deuiſe : as if theteſtator ſay, I deuiſe 9 FOR 
vnto A. a C.li. tor the making of my tombe ®: bus.6.h.f. de 


or it he ſaid, I deuiſe vnto him a hundred li. pro condi. & de 


IS 2 Cura Ob 


| DS 


o) I.mille,C, 
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cura iberorum meorum ſuſtinenda: or ifhefaid, 
I deuiſevnto him ſo muchto endow certaine 
poorenmydens, or to ranſome certaine priſo- 
ners out gab ye Sens here there is no conditi- 


on implycd, 


utonely a limitation or modift- 


& epi.et cle. Cation to what intent or purpoſe the deuiſe is®. 

So if the teſtator ſay, I deuiſe to Titins C. li. 

which I will thall be paied vnto him out of my 

— which T hauc inſuch a place,as namely 

in ſuch a cloſet, or ſucha cheſt : if in the cloſet 
or cheſt there bee no money, then thereis no- 
thing due, but if there be a lefſe ſumme, yetall 
the mony is due by reaſon of the intent?®. And 
deleg.r 1. Lus if the te(tator deuiſe to cucric one of his free 
men a ſcuerall & certaine yearely maintenance 
out of his landes in Dale, if his landes in Dale 
benot ſufficient for theſe ſcuerall maintenan- 
ces, yet they ought to be ſupplyed of his other 
q)1.Paulo Cale landes'4 : becauſe the adiection and mentio- 
ning of the place was onely vicd fora certaine 
dgnonſtration of the lande which ſhould bec 
charged with payment, and not for the taxa- 
tion or reſtraint of the legacie : tor ler arum non 


p) L quidam 


tcſtamento ff, 


cius.,ft de ali. 
& ciba, 


limacho. $. 


fi.de leg. 


> 


reſtringitur, Butif a man deuiſeten pound to 
his daughter vntil ſhe mary, by this is intended 
7)L, legatum a yearely paiment of x.li. *, becauſe the worde 
« anau.lega. (yntill) docth ſignific in this caſea limitation, 
And though there ought to be amultiplcation 
ofpaiments : yet there is a limitation ad rempus 
nabead;,thatafterward the paiment ſhall not be 


due: 


2 Law 1s 2 
modifhcation 
or limitation 
of agraunc 

1s made, 
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due:but ifami deuiſeto his daughter his lands 
which he bought of Cornelizs vntill ſhe marie, 
this ſ1gnifieth nota yerely legacie, becauſe ſub- 
ieetamateria non patitur vt ſur multiplicabile : But 
itonely ſignifieth an extinction of the legacie 


whe the mariage is accompliſhed, For i 


taman 


deuiſe his land in Dale to A.vnrill he be Shirife 
of London,as ſooneas he is Shirife of London 


the legacie is determined , and 1mm 


ediatlic 


reuerteth to the heire f. For as it is inthe power 
of the Teſtatour to make the kegacic begin ata 
ccrtaine time, ſo likewile it 1s in his power to 


make 1t end ata certaine time. 


Nomomath . You haue put good and perſpi- 
cuous diuerſities betwixt a condition anda li- 
mitation . I pray you Anglonomoph.ſhew what 
your Law detcrmineth of this difference. 


3. A difference 
berwixt a limi- 


Anglonomoph . Theverie fame difference is 


vera mb 1n our Law, which by caſes ſhall be explaned. 


dition at the 
common Law. 


A man grauntcthto an other his manour of B. 
ſo that he paie 10. li. yearely to the lefſour , du- 


ring the lite of the leſſour : and it the ſaid rent 
be behind, that then it ſhall be lawtull tor the 
leflour to diſtraine for it in the leſſees manour 
of S . the leflour hath a franktenement in the 
rent ſub modo, depending vpon the will of the 
leſſee ( and the leflour, ) and there is a limita- 


tion implicd by Law, thoug 


preſſed*®. So if aman makea Leaſeto one for *)3:E-3-15. 
rters of 


life, paying the firſt fix ycares 3 . qua 
_ 


9 


oh not verbally ex- 


CINC, 


ſ)L.h.C.dc 
leg. 


Aſh 


ILC I72, 
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__ corne,andifhe will hold it longera C .s.the 

4 5. E. b word (F) inthis caſe maketh butalimitation, 
ne? Soifa rent of 5.poundbe graunted to. as 
long as the grauntour, his heires or afſignes 

ſhall hold the manour of W . this was adiud- 

gedto be a frechold.in the grauntee, but yet 

<4 un with a limitation **, ( as /ong as the grauntour 
br Eares ſhould hold rhe manour of W.) So ita man graunt 
a common 1n his land in Dale, when he put- 


teth in his beaſtes, or g 


Wood, when he commeth to his manour of 


D. the grauntee hath a frechold, but qualified 

a) 17, Af, pla, with certaine limitations * . So it is if the kin 
as graunt an office to I.S. donecbene Erfidelirer ſe 
b) z.Aſſpla.g. geſSerir® . So it land beleaſed to one quamdin 
_ ſe benegeſserit ©, Soif a man deuiſchis land to 
his eldeſt ſonne intaile, with ſeuerall remain- 
ders in taile, and that the partie morgaging, 
incumbring, entangling , oraliening the land, 
ſhall be clearelic diſcharged, excluded,and di{- 
miſled touching the intaile, and the conuey- 
ance of the intaile ſhal be of no force vnto him, 


C) 3 2.H.6, 29. 


this is not a condition , but a limitation : for if 


it were a condition, the right heire might en- 
ter for the breach, and dcteat all the mcane 
remainders in taile , which is not conſonant to 
d)13.etrs; The intent of the Dcuiſour* . And whereas 


Eliz. Coin you hauc ſaid thata man by way of limitation 
may deuife money to be pated out of his cheſt 


or coffer, and if there be no money inthe cheſt 
Or 


NewylesC. 
403+ 


On Ie 


oraunteth an eſtouer of 


Ld ta” 


4- The COM - 
mon Law is 
more ample 


and large 


then the Cunl 


law in matter 
of linutation. 


3. Diwmthen, 
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or cofter, there is no money due, our Law dea- 

leth more amplie and beneficially in like caſes. 

For it a man graunt to me an annuitie of x .li. 

to receiue out of his coffers, if he haue neither 

coffers,nor money in the, yethis perſon ſhal be 

charged with the annuitie *,becauſe the graunt « )irzh. Nar, 

it ſelte induceth a charge vpon the grauntour, bre.152.A. . 

Yetanannuitie may be graunted with alimita- * es 

tion-as if an annuity be granted to take at euery 

time as often as the grauntour ſhall come to his 

manour of S , oras often as the grauntee thall 

cometo the houſe of the grauntour* , So it I 

graunt an annuitic of x. li. outof my land in f 14.E.4.4, 

Dale, andTI haue no land in Dale, this grauntis 

notvoid, but my perſon ſhall be charged s. g)s H.s.53. 
Nomom. Pautc here Anglonom. What is Cano- - india "y 

nologs drowſie,or entred into ſome dreame 2 

Canonolog . 1 was neither drowtic, nor drea- 

ming,but = cics of my mind were ſomewhat 

cloſed and ſhut, as the hares be when ſhe war- 

cheth for thehoundes: for if I could haue taken 

any aduantage of the ſpeeches of my two coin- 

panions,I would not haue been fo long {ilcnt. 

Butin truth:our Law in the matters of conditi- 

on beforehandled, hath no other oracle but the 

Ciuil Law ,it hereafter there happen any vari- 

ance, I will not conceal it from you. 
Nomomath , Let me then aske you this queſti- . 

on Coategn, A man deuiſcth to R.x, li.andit he 

waſt or ſpend it, then he deuiſethvnto him x.11 

againe: 


ww. 
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againe : Suppoſe that he do ſpende twentic 
pound, whether may he afterward demaunde 
Io. lt. becauſe the deuiſe is indefinite. 
Codicgnoft . The deuiſe is not indefinite : 182%, or 


the word (a. 


for this word ( againe ) ſignificth as much as gaine) ſigni 


eth once 3- 


once againe, according tothe rule of our Law : giine by the 


h)).fidei com- Rurſus verificari pore#t in vna vice" ; Otherwiſe © ta. 


mill. $. 11 quis ; 


i, de leg.3+ 


i )Mar.I52. 
Dy. 


it might be that the executor ſhould be char- 
ged to the full value of all the goodes of the 
Teſtatour : For it the deuiſce were an Acola- 


ſtus, though the executor were by the execu- 


torſhip a Creſ#s,yct all would not ſeruc. 
Anglonomoph . Your reaſon is good, but yet 
I would not be peremptorie in this matter, 
for it is not in our Law fo cleere : For two 
Tudges were oppoſcd againſt other two in the 
like caſe . There is a Prouiſo in a Leaſc., that , 11, ce 
ncither theleſſec nor his afſignes,ſhall not alien {97 2wor% 


of re{traint is 


to any without the aſſent of the leflour, but tobe exen- 


ded at the 


onely tothe wife, or the children of the leſſor, commonLaw 


and the leſſee alieneth to one of the ſonnes of 
the leſſour : It was left ambiguous, whether 
the reſtraint were now determined *. 
Nomomath . Letthis be the cafe, I am bound 
to paic you twentic pound, if yourſhip come 4. pies. 
from Ruſ$4, and atter the cnſcaling and deli- 
ueric of the bond, we make this condition, 
that the twentic pound which I did before 
owe vnto you vpon theaforeſaid condition, I 


ſhall now owe vnto you abſolutclic and with- 
| out 


. 
— O9——— 
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out condition , whether in this caſe is the a- 
greement of any force to defeat the condi- 
tion. 
1. Anagee- Coaicgn. By our Law itis of force toouer- 


: ment by word 


may defeat a tNrOW the condition : for it is a renewing of 


nin 


writing arthe the bond ( as we tearme it) and fo the later 
ui bond{hallpreiudice, and fivallow vp the for- 


mer *, k) & de noua, 
2. Thecom- =Anglonomeph . Our Law holdeth the con- Ines 
quie ontra- Erarie, and the reaſon is this, becauſe it is an in- | 
Reed a. CONUENIence in reaſon, that an eſpecialtic ſea- 
A E*c& ledand folempnlie delivered, ſhould be auoy- 
ded by the bareagreement of the parties, which 
| is butameere matter i faFo!, Yet in ſome ca- 1) :.H.7. 14. 
ſes itis not inconuenient, that an obligation av ay 
ſhouldbe auoided by a matter in fa#o where * 
there is a ſtrong and peremptorie operation 
in Law. As ita man be bound to a feme ſole, 
and afterward he maricth her : Or if a man 
be bound toa villaine , and after he purcha- 
ſeth the manour to which the villeine is regar- 
dant,the mariage & the purchaſe may be plea- 
ded inauoidance of the eſpecialtie . So in an 
auoydance of a ſtatute merchant it is a good 
plea to ſaie that part of theland is purchaſed by 
the reconuſee . So in a writ of Annuitie, it 
is a good plea to faie, that he hath pos it in 
a foreine countie . So if a man by deede 
oraunt a rent , if the grauntee ſurrender the 
rent with the eſpecialtie, this is a good auoy- 
T dance 


* 
— ——. 
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m)1H.;9, dance of the eſpecialtie ® . But where a man 
Dores caſe was boundto paie xx. nobles at a certaine day, 
P * andif hefailed,thatthen he would looſe x.li. 
paiable at the ſame day: an action of Dette 
was brought for the x. pound , and it was al- 
n)26.E.3.91, lowed® : for here there were two ſeuerall 
bandes, one of them conſequent vppon the 
other , but not aboliſhing the other. And if a 
defeaſance vpon a ſtatute marchant be,that the 
payment of the money ſhould be made at 
Briſtowe, and the conulce receiucd it at an 0- 
ther place, this is a good diſcharge of the ſta- 
0) 46.E.3.4. tute , for now the Law hath diſcharged n®, 
But one matter of recorde may be auoided by 
an other : Therefore the caſe was 20,E.3. in a 
writ of Accomps the defendant ſaid that the 
plaintife by a deede, which he ſhewed forth 
did graunt, that if the defendant did makea 
reconuſance vpon ſtatute marchant ſuch a daie 
at Canterburie to the plaintife, that the writ of 
accompt ſhould be held as voide : This was 
admitted by the Court to be a good agree- 
ment to auoide the writ of annuitie, as ſoone 
as the ſtatute is deliuered to the plaintife P, 
p)20E.z3.A&- Nomomath. I would know Codicyn.what your 
compt 79 Law doth determine of impoſſible conditi- 
ons , whether it doth vtterlic reiect them or 
what force and cffeRit aſſigneth vnto them. 
Codicgn, Impoſſibilitie, our Law maketh j/Tirecwre 
three-fold : iuris, faits er narure . Turis,as WHEN tic the Ci 
th ere Lan 
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there isa repugnancie in the condition, ſothat 
the Law doth wholie fruſtrate , and diſanull 
the condition, orels it is directlie contrarieto 
z.Whatim. the Law: As if a man ſhould contraQ with a 
'«s xe WOman ſs prolem evitauerit ,or ſi adulreram ſe 
cures, preftiterit the one of theſe being againſt the 
Law of nature, the other againſt the Law of 
God, both of them are by our Law made 
voide*. And indeed there is a repugnancie 9). 6. de 
betwixtthe contract and the condition , mari- _ 
age being a thing inſtituted and ordeined for 
the procreation of children, and the auoyding 
3. What im- of fornication . Impoſsibilitas fatti , is when 
fa#iisarhe there 1s great difhicultic in the thing that is to 
be done , and it is not poſſible to bee eafilie 
done, howbcit it is not abſolutelic impoſſible 
to bedone, this impoſſibilitie of the condition 
doth fruſtrate the a& precedent : As if I fa 
that Srichs my villeine ſhall befree, if he wi 
viuea thouſand pound for his freedome, this 
though itbenot impoſſible,yet it is verie difhi- 
cult foravillein to performe, & becauſe of the 
difficultie , the Law will imagine that I did 
but trifle by this forme of enfranchiſement, 
and fo Stichws ſhall gaine nothing by it*. So r)L. cambe. 
it is if a man being at Yorke bee bound to FF * 4c 
paie to an other at London x .pound before ' 
ſunne-ſet, this though itbenot impoſſible in it 
ſelfe,becauſea Pegaſus or poaſt-ho1ſe may help 


the matter,yet becauſe it can notwithany 5 
T 2 li 
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litie be pefourmed within fo ſhort time, our | 
ſ) Tafti. le Law holdeth the condition to be voide f. Im- 
verb. oblLS. poſſible by nature that is ſaid to be, which is 4. 1-94i44- 
_ repugnant to naturall reaſon ,and contrarie to tw cuita, 
the courſe of nature. As if I giue a horſe to 
one vppon condition that heſhall touch hea- 
uen with one of his fingers : or that he ſhall 
_ extinguiſh fire with oyle: orthat he ſhall build 
r)Toam.adreg. A village in the cloudes *, 
N. he, ** Nomomuth. Theſe differences haue been 
well opened by Codicgnoftes . Now I will re- 
queſt you Anglonomoph . to explane and illu- | 
ſtrate them by caſes. 
Anglonomoph . 1 will particularlie ſpeake of 5; t 
themall: And firſt of Conditions againſt Law, gintLaby 
If eſtates in land be.made yppon conditions the common 
contrarie to Law , the eſtates 6 good, and the *** 
conditions voide : But then the eſtates muſt 
not begin, neither take effet by force of the 
condition , neither depende vpon ſuch con- 
ditions, as to the exiſtence of them . But it a 
man ſeiſed of land doe enfeoffe a ſtraunger 
vppon condition, that if the. feoffour doe kill 
I. S. one of the Queenes ſubiectes, it ſhall be 
lawfull for him to reenter, the: eſtate is good, 
1v)4.H.7.4, andthe condition voide”. Soitis if one en- 
2.H.4.9. feoffe an other ypon condition, that if the 
feoffour doe burne the houſes of I. S. it ſhall 
w)Pak. bee lawfull for him to reenter ** : for ſuch 


Condic.139. conditions are impoſſible to bee you by 
aw. 
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Law . But it a leaſe for life be made , or a 
leaſe for yeares of land ypon condition, that if 
theleſſee kill I. S, within ſuch a day that then 
he ſhall haue and hold the land to him and to 
his heyres foreuer, notwithſtanding that the 
leſſee dokill S. within the day, yet his eſtate 
is not enlarged, becauſe the condition was a- 
ainſt law 8 the eſtate ſhould haue beene en- 
reed by the performance of the condition, 
but notwithſtanding ſuch condition, yet the 
leaſe is good, becauſe that did not beginne by 
the condition. But ifan obligation be endor- 
ſed with a condition directly contrarie to law, 
both the obligation, &the condition be void *, ) 354.13: 
And ifa man be bound that he ſhall keepe the * +? 
obligee without damages, and doe not ſhew 
wherein ſuch condition is voide, becauſe hee 
may ſuffer damages for committing treaſon, 
murder, or other felonie which thinges are a- 
eainſt law, and itisalſo againſtlaw.,to ſaue him 
without damages forſuch thinges, ſo that the 
codition is void,but the obligation is not void, 
becauſe ſuch things are not expreſlely rchear- 
ſed within the condition, ſo that the condition 
is notdiredly contrarie to law >, And conditi- b) g.H.4. 
ons which are repugnant in themſelues are Conditions 6. 
voideinlaw : as ifa feoffement or gift in tayle 
be made, that the feoftee or donee may. not 
takethe profits : or vpon condition, thatthey 
ſhall makeno waſte :_ or vpon condition mt 
- i. tne 
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the witc of the feoffee &c. ſhalnot beendow- 

cd,orifa leaſe forlife be made vpon condition 

thatthe leſſee ſhall doe no fealtie, theſe eſtates 

be good, andthe conditions voide: orifan an- 

nuitie be granted,proiſo that it ſhal not charge 

the perſon ofthe grauntor ,the grauntis good 

dT u7 og the condition is voide ©, But if aiman ſeiſed of 
'_ landinteeleaſe the ſaid land for yeares by in- 
denture rendring rent, proviſo that the leſſor 

ſhall not diſtrein for the rent,this is agood pro- 

wiſo becauſe the leſſor may haue an action of 

d)5H.z.7, dette®. butlandorrent may be giuentoa man 
in taile ſo that he may alien to the profitt ofhis 
iſlue, and this is a ood condition : for itis a- 
precableto law andthe donor may as wel giue 
conditionally as ſaplicirer in the taile *. And 7. 
H.6. it was held by all theTuſtices inthe eſche- 
querchamber belide June, that ifa man make 
a feoffement with warrantie, proxiſo that the 
feoffec ſhall not vouch him and his heires,and 
that if he doe, the warrantie ſhall be voide,this 
is a good prouiſo, But ifthe prowiſo had beene 
that he ſhould neyther youchenor reburtte,the 
prouiſo had beene void: for that had cut off all 
f) 7.6.44; the force of the warrantie*. And if two grant 
cuſtodiam parci de A. to I, capiendo feoda que B. 

naper parcarins cepir, prouiſo quod ſcripram non 

exrendar ad onerandum vn des graumors, this 

prouiſo was taken to be void, becauſe it reftrey- 

nethallthe etfe& of the graunt in regarde of 


him 


e) 46.E.3.4.G. 
garrantie 18, 
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him, andif land bee giuen itaile the remain- 
der in fee,vpon condition that ifthe donee, or 
his heires doalien in fee, thatthe donor or his 
heires may enter, the opinion of the court was 
that this was a good condition: fora man may 
makea condition in the negatiuc of any thing 
which is prohibited by the law, as if he make a 
tcoftement, proniſo that the feoffce ſhall not 
committe felonie, or that hee ſhall not ali- 
en within age, or in mortmayne: and a man 
may enfeoffe A. and his wite vpon condt- 
tion, that they ſhall enfeoffe none other, for 
that were a diſcontinuance: otherwiſe it is that 


they ſhall not leuie a fine, for that is contra- g) 10.H.7.8, 


rie totheir eſtate 8, So ifa man make two ex- 
ecutors, proui/o that the one of them ſhall not 
adminiſter, this is a void prowiſo, becauſe it re- 
ſtraynethall theauthoritie giuen inthe premi- 


ſes 5 to him, and the intent which agreeth not 2 19.H, 8.4. 
with lawe is to no purpoſe ®. And it hath Eng: 


beene agreede, that if a man doe limitte an 
vic in taile with a proai/o, that if ce/fy que v/e 
doe ſuch an acte, his eſtate ſhall ceaſe du- 
ring his naturall life, that this proxiſois repug- 
nant, and againſt lawe , for the eſtate can 
not be determined in part. And Iuſtice Walm- 
ſley fayd, that whenan eſtate is giuen to one, 
it may bee defeated wholly by condition or 
limitation, bur it cannot bee determined in 


parte to one, and giuen in parte to _—' 
or 


O90 OSS Goo iu IO VE I Ir I OG 


i) 41, Eliza. 
Corbets caſe 


. $6,b, Com, 


ec) 14,118.32. 


f) 9.E. 4h. 254 
15. H.7.2, 
38.1.6, I ge 
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for that is repugnant tothe rules of law, as if a 
man make a leaſe forlife vpon condition that 
it the leſſce pay nottwentie pound, thatano- 
ther ſhal haue part of the land, this future limi- 


tationis voide*, Andas to conditions impoſſi- 4yniet 


ble in facte, ſuch conditions ifthey goto the fb in aa 


are at the 


defeaſans of an eſtate, the eſtate notwithſtan- common lay. 


ding remaineth good : but eſtates cannot bee 
enlarged by ſuch a condition impoſſible : and 
if an obligation bee endorſed witha condition 
impoſlible,the obligationis good.and the con- 
dition is voide. Therefore if a man ſeiſcd of 
land doe enfcoffea ſtraunger vpon condition 
that if the feoffor go on foote from Zondonto 
Stamford ina Gay; that then itſhall bee lawfull 
for him and his heires to reenter,the condition 
is voide, quia impoſi;bile, the eſtate good *: but 
if A. bee Cound to B, that C. ſhall appeare.in 
the common place Or7ab. Trin.inanattionof 
debt brought by the ſaid B. againſt C. retour- 
nable at the ſame day, and C. appeareth the 
ſameday, and his appearance isnot recorded, 
now the obligation is forteited. Butifin this 
caſe C. had dyed before the day of the returne 
the obligation had beene ſaued, becauſe the 
condition became impoſlible by the ate of 


God*f. 


Nomomarh Now I pray youſhew vnto me «. 2iuje». 


whether conditions are to bee expounded 


ſtrily and according to the rigorous ſence " 
the 


—— uf. t- WW. ood ww Ao OO CCR ne 


s:, Conditions 
in the ciuill 
law aretaken 


according to 


2quitie, 
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the wordes are according to equitie and the 
exigence of the caſe, ſo that the circumſtances 
ofa mans ſpeech oractions, ſhal haue the regji- 
mentof conditions. 
Codicgn. Conditions are in our lawe taken 
according to equitie. For if I graunt to one 
an annuitie of ten pound yearely, quamdrn res 
near pefers the law maketh this ſence of theſe 
wordes that he ſhall haue ten pound yearcly, ſo 
res meas peſſerit together with a limitation 8.50 g)1.pater $6, 
if I buy of one the fiſhes whichare taken b &.de condi, & 
him, though he hauenotalrcadie taken any 4 — 


thes, yet the wordes doe imply a condition , 
that the buyer ſhall haue them if any bee 
taken. SoitI ſay, Accepris centum ſolidis aTitio 
inſtiztuo eum heredem. it is not meant that in re- 
gard of five pounde receiued of 7775 I doe 
make him my hetre or executor, but the words 
are conditionally meant : if the teſtator doe re- 
ceiue 5.11. of Tiriusexc®, So if I deviſe to one h)1. a teftatore 
XX. |1. pro docendo ralem aiſcipulum, this (pro ) a condi.& 
doth ſignifica condition, becauſe by common © 
viage prius docendus eſt diſcipulus quam ſoluendi 
ſalarinm magiſtro *. So if I doe contract with a * Cong _ 
woman inthis ſort,I promiſe vnto you A. that = ne 
yu ſhal be my wife donec rerra ponatur ſuper 0- 

culos meos,theſe words are not generally to bee 
vnderſtood, for ſo the partie may lay carth vp- 

on his eyes, andlip the collarand breake pro- 

miſe : butthey muſt be vnderſtood according 
V tO 
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to common intendement, that ſhe ſhall be his 
wite vnnill his carkaſſe bee coucred with earth, 
x) c.exliteris, that 1s, vntill he be buried, ſoit is, ifhe ſhould 
1.de ſpon, haue ſaid, Ponec oculs, CO 05 mihi claudantur c 
Angl. Ourlaw many times taketh the words 2 The com- 


= . Y 0 law ta- 
ofa condition ſtrictly to preſerue an eſtate. A keth condir- 


leaſe was made to one ypon conditis, thatthe time 6:21, 
leſſee ſhal notalien to A. the leſſee alicneth to 
B.who alieneth to A. the coditis 1s not broke: 
tor a condition which gocth to defeatan eſtate 
31.845. muſtbetaken ſtrictly!. And 28. H. 8. the caſe 
was thus : A leaſe tor ycares was made by in- 
denture,the lefſce did coucnant and grant,that 
if he his executors or aſſignes did alien, that it 
ſhold belawfultotheleflor to reenter: after he 
made his wite his executrix and dyed, the wo- 
man. tooke an other husband which aliened. 
The firſt queſtion was whether the wordes 
of the couenant aboueſaid did make a coditi- 
on. Andifit were a condition, the 2. queſtion 
was, whether there were any breach of condi- 
tionin the cafe. Some held that there was no 
breach of condition, becauſe the husband was 
poſſeſſed of the tearme by acte of law, & is not 
an aſſignce no more then a tenant by the curte- 
fie is, or the land ofa villaine. But Browne ahd 
Shelley held that the husband was an afſignee 
inlaw, and thatthe land was ſubie to the c6- 
m):3H8. dition into whoſe hands focuer it did come ®, 
7-9 * Butlately in Rideeleys caſe the condition was 
extended 
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-exteded by equity for the ſafegard of the party. 
Thecaſe Kby 8. : Aman _ bound <4 wh 
ther inac.l.that he ſhold diſcharge the obligee 
& ſauce him harmeles of all ſuits & incumbran- 
ces again(tI. S.' and afterthe ſaid I. S. ſued the 
obligee, 8& procceded vnto iudgement,where- 
fore the obligee brought an ation of det vypon 
the obligation, and the defendant pleaded xox 
damnificarns eſt, And Beamond Sergeant did 
maintayne the plea in his argument, becauſe 
that hee was not damnified 1n the eye of law 
vntill the goodes or the lande, or the perſon 
of the plaintife were actually charged. For 
before that time he was onely chargeable,but 
not charged.Sergeant Haryrisargued to the c6- 
trarie: for he ſaid that he was chargeable to the 
exccution of the partie, & ſonot faued harme- 
leſſe, 8&twolorts of damages were held by Iu- 
ſtice |Valmeſley the one executorie, the other ex- 
ecuted:Exccutorie which a man may in future 
time ſuſtayne : Executed, as if the land or 
the perſon ſhoulde bee in preſent execution. 
And if the difleiſee make a releaſe to the dif. 
ſciſor, and a (traunger cancelleth the deede 
of relcaſe, the difleifor may haue an action of 
treſpaſle againſt him:and yet the difſeiſor doth 
continue poſſeſſion, and is not as yet actually 
damnified, And the Iuftices ſaid, that. the land 
of the party was in ſome ſortcharged, fornone 


2 in 
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inſuch caſe would buy theland of the partie, 
but onely vnder the value, becauſe of the 
n) ; 3.Eliz iwdgement executorie *. But wee haue arule 
S**J** inourlaw,that whena condition is to bee per- 
tormed to a ſtraunger it is to bee performed 
molt ſtrictly : and it the condition bee perfor- 
o) 36,H.6.8. medat an other place, this is not ſufficient 2. 
And21.H.6. it is ſaid thatifa man be bound, 
that he or his feoffees of the mannor of W.ſhal 
graunt to the obligee 20. s. rent for tearme of 
lite, and he hath three feoffees, two of the feot- 
tees cannot graunt this rent ?, But7,E.4. it was 
affirmed in the kings bench, that ifa man were 
bound to make one a ſure ſufficient and laws- 
full eſtate in certaine land by the aduiſc of I. S. 
it he make an eſtateaccording to the aduiſe of 
I. S. beit ſufficient or not, orlawfull ornort, 
heis excuſed of his bond:andalike matter was 
inthe common place the ſame terme,and they 
were of the ſame opinion 1. 

Nomemath, 1 wold gladly be ſatiſtied in this, 
when a man maketh one his heire or executor, 7 2i«/#. 
andif heerefuſeto pertorme any thing thar is 
compriſed in his will, then he willeth thar 1.S. 
ſhall bee his heire or executor, and ſhall per- 
forme his will,and ſhal ſeiſe his goods and en- 
ter into his lands poſt heredirare adiram, though 
the heyre or executor haue intermedled with 
the will, and haue performed ſome thinges 

according 
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according to the intent of it : Now if the Te- 
ſtatour die,and the heire or executor haue per- 
fourmed ſomethinges of the will, but refuſeth 
to perfourme other ſome ,and hath ſciſed the 
goodes , and entered into the landes of the 
partie deceaſed : Whether may I.S.enter vpon 
him for the condition broken and defeat his 
whole intereſt in the landes or goodes: or ſhall 
he ſtil] reteine part of the landes , and goodes, 
becauſc he hath perfourmed part of the will : 

1 - Theremy Codiegn. 1.5. ortheſubſtitute of the Te- 
on of oneheire {tAtOUr 15 NOW by the will and breach of the 


atter an other, 


orof one exe. CONdition become directly the hcire or exc- 
aror ern. cutor to the Teſtatour : Andall theauthoritie 
Ciuill Law. Or 1ntereſt of the fomer hcire or executor is vt- 

 terlie determined , fruſtrated, and defeated * : r)Inſti.de vul- 
2 The heire at SE J ; 2ſubſti.&.cuo 
the civill Law for the authoriti® or intereſt of the heire or exe- $37. 21 


{t {.cceder R calu. 
' iwerfon Cutor by our Law may not be apporcioned 


"449% buthemulſt ſuccederein vniverſum ins defuntti c (, , 7 _ 

And there is an other ſubſtitution in our Law, ajud > hzre- 

which we call a reciprocall ſab#irution, and it 42s ,crh. bo. 

is thus: The Teſtatour ſaith. I doe make S.and On 

T. my ſonnes within age my heires, and I ſub- 

ſtitute the one of then to the other , that is, if 

the one dic, the other ſhall have all, and the,,,..1,,, 

mother nothing at all *. verbubſlica- 
Anglonomoph . Thaue noted in your wordes #2 brev: io 

Codign, rwothinges, which haue no {mall co- . 

herence and agreement with matters of our 

Law . Firſt inthatby will according to your 


V 3 Law 
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Law an entrie may be limitted toa ſtraunger. 
2. Inthatye hold that he which defeateththe 
eſtate of him that breaketh the condition ſhall 
defeat his whole eſtare,and ſhal entirely claime 
the poſſeſſion . Which two aſſertions I ſhall 
ſeuerally prooue by caſes of Law beginning 
with the 2: A man ſeiſed in fee of landes de- 3. By wit «c- 
uifable , did deuiſe them to one for terme of 2908.79 
his life, and that he ſhould be a Chapplein , jt moe. 7? 
and that he ſhould chaunt for his ſoule all his « fraxe: 
life time, and that after his deceale the tene- ' 
ments ſhould remaine to the Cominaltie of a | 
certaine village, to findea chappleine perpe- 
tuall for he lies tenements, and he died, and 
the deuiſee entred., and held the landes fixe 
yeares and was no chapplcine, and the heire 
of the deuiſour outed him, and he brought 
an Aſsiſe : And it ſeemed to the Court that the 
limitation that he ſhould be a chappleine was 
no condition , and that the heire could not 
enter, for then the remainder ſhould be de- 
feated, which may notbe, becaule by the in- 
u) 39, AF, pla, 1ENta perpetual chapplein oughtto be found": 
I” Whereby itappcareth that they in the remain- 
der were to take aduantage in this caſe of the 
breach of the thing that was to be done, and 
not the heire. So in Fitz Iames his caſe, the 
clauſe of entrie was limitted to him in the re- 
mainder tor breach of the condition by the par- 
ticular tenant : for it was helde that the limita- 
| tion 
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tion might determine the eſtate, and that being 
determined , he in the remainder might en- 


ter **, Allo 34. E. 3. thecaſe was, that a man uw) 13. et 14; 


-hadiſſuea ſonneand a daughter , and deuiſe wry "3-end 
land deuifable to one for lite, vpon condition, caſe. 
that if the ſonne ſhould diſturbe the tenant for 
life,thatthe land ſhould remaine to the daugh- 
ter , and the heires of her bodie, the father di- 
cth , the ſonne diſturbeth the tenant for life, 
who dicth , the daughter brought a Formedon, 

4. The aduan- and 1t was allowed * : But yet the aduantage of a) z4-E.z. 


rave of ent . ee of Is ; x 
limited tw» a CNLrIC by vertue of the limitation isnot in other wr 


ES late reportes ſo cleare, but hath been greatlie 
Goubred of. doubted of : Srubes being Ceſtuy que vſe deui- 
ſed to his wife certaine land during her life, ir4 
quod non faceret vaſium ,the remainder to his 
yonger ſonne intaile ,and died after the Sta- 
tute of 27. of ioyning the poſſeſſion to the vie 


| is made, the woman dicth, the queſtion was 


who ſhould enter for the condition broken , 

the heire , rhe feoffees , or he in the remain- 

der>. And an other caſe was equally doubt- þ); Mar. rt7, 
full , !#i/ford was bound in an Obligation Py: 
without daie of payment limitted , and de- 

uiſed his land to his executors vppon con- 

dition , that if they did not paie the faid 

ſumme according to the obligation , that the 

deuiſe ſhould be voide and that then A.ſhould 

haue the land to him and to his heires vp- 


pon condition that hee paied the money , 
Wilford 


c) ; Mar, 138, 
Dy. 


d) 15-Eliz, 
317.Dy. 


e) Z 1.H. 7.I2, 
per Frowike., 
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IWitford died, A.died , the cxecutors are reque- 
ſted to pay the money , and they would nor 
pay 1t,the queſtion of the booke left vadeci- 


ded , is whether the heireof A, may enter into 
the land , and pate the money ©. Inlike maner 
land in Gauelkind was deuiſed to the eldeſt 
ſonne vpon condition,that he ſhould paie 100. 
li.to the wife of thedeuiſour, he fayled of the 
payment, it was queſtioned by Manwood,whe- 
ther the yonger ſonne might enter into the 
moitie, as by an implied limitation 4 . But 
touching ſuch entries by force of ſome ſpeci- 
all limitation or condition , Ma#? . Frowike gi- 
ucth a good rule 27, H.7.thatan eſtate of inhe- 
ritance can not ceaſe by vertue of a condition 
broken onclie , but there ought to be allo 
an cntrie : But otherwiſe it is of a particular 
eſtate, and the reaſon is, becauſe ſuchan eſtate 
may bedetermined by word as by ſurrender: 
and by the ſame reaſon it may ceaſe by the 


wordes of the condition © . Now that the 5: That the 


whole eſtate of the feoffee or donee is detea- 
ted by the breach of the condition, and the en- 


entrie tor the 
condition bro. 
ken , :{cteateth 
the whole ci- 


tric of the partic , may be prooucd by diuerſe *. 


authorities in our Law ,and that there can be 
no faction of the condition , 14.Ezzab.all the 
Iuſtices agreed : And ſo was iudgement giuen 
in Winters caſe, that by the grauntof the reuer- 
ſton of parr of the landes, with which a con- 
ditivn runneth, the condition is clay +44 

oun- 
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ded, becauſe it is a thing penall and entire, 

and may not be apportioned nor diuided*, f) :4Blizb. 
And 33. of Henrie the eight , according to ** "_ 
Ma# . Brookes report , it was helde for Law, 
that if a man giue land in taile, or leaſe it for 
life , rendring rent, with a condition for de- 
fault of payment to reenter : now if he leaſe 
part of the land to the donour , or leſſour, 
or if the donour or leſlour enter into part of 
the land , he cannot enter for rent behind 
after , but the condition is wholic ſuſpen- 


| ded, becauſe a condition cannot be appor- 
| tioned or diuided . Therefore ſome ſcruple 
b may with good reaſon be made of the caſe 


16. Elizab.in my Lord Dyers reportes, A man 
| leaſed land for yeares, vppon condition that 
| the leſſee ſhould not alien the land to anie 
| | perſon without the aflent of the lefſour, nor 
| any part of the land, theleflour giueth licence 
| to alien part ,and the leſſee alieneth the reſt- 
due wy a licence , it was adiudged that 
the leſſour may enter notwithſtanding the diſ- 
penfation of the condition ex parres. Hows- g) 16.Elizab, 
ſoeuer 5. Edw. 6. be to the ſame purpoſe, that 334”): 
a man enfeoffed two vppon condition to make 
backe a. leaſe for life to the feoffour, the re- 
mainder in fee toaſtraunger : the one of them 
onelie maketh eſtate accordingly . And by the 
opinion of manie, this is good foramoitie by 
X t 
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the diſpenſation of the partic, who might take 
aduantage of the condition by his accep- 
tance of cſtate ® . For 23. Elizab, the caſe 
was ſuch : A man was bound in an hundred 
pound to giueto the obligee the moitie of all 
the fiſhes taken by his water-mille, he tooke 
rwentie one fiſhes , and gaue tenne to the ob- 


ligee , and an action of Derre was brought 


vpon the obligation, and the plaintife reco- 
uered, becauſe he did not giue vnto him the 
moitie of the other fiſhe . This was adiudged 
in the Kinges Bench . Butnow ſuppoſe that 
the condition doth extende onclie to ſome 
particular eſtates , whether ſhall the other 
eſtates depending bee totallie defeated by 
the breach of the condition 2 And ſurelie 
our Law is , that the breach of the condi- 
tion ſhall defeat no eſtate , but onelie that 
whereunto it is annexed . For the caſe was 
3. May. that a man deuiſed land to his wife 
vppon condition, that ſhee ſhould bring vp 
his eldeſt ſonne , the remainder to the ſe- 
cond ſonne : Theelder fonne entreth for the 
condition broken , hee ſhall onelie defeate 
the eſtate of the wife. And if the tenant for 
life , and hee in the remainder 1oine in a 
feofftement vppon condition: , that if ſuch 
an acte be” not done, that the tenant for life 


ſhall reenter , this doth not defeate the en- 
tire 
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tire eſtate of: the feoffeei . And if a pift of i) 4.Mar. rag; 
land be made in taile, the remainder to the Py- 
| right heires of the donee , vppon condition 
that if hee alien in fee, then the donour may 
enter, if the donour enter for the condition 
broken , the eſtate taile is onelic defeated £, k)rr H.7.6. 
So if a man leaſe land for life by deede in- 13 57-723: 
dented, the remainder ouer in fee rendring ade 
a rent with clauſe of rcentrie for non pay- 
ment by the tenant for life , and to reteigne 
- the land during his life : If hee enter for the 
condition broken, he ſhall haue the land onlic 


during the life of the tenant for lite! 1)29.AFpla 
Ts 


Nomomath . 1 giue yce great thankes for 
the vnwearied continuance of your paines, 
and though I bee in queſtioning at a non- 
plus : yet I ſee your inuention and memo- 
rie are not grauelled nor dryed vp, parched 
as it were with ſummers drought. I praic 
you therefore let vs ſtill conuerſe together 
ynder one roofe ( within my walles there is no 

Sinon , no Dans , no Momus ,but chat learning 
| cabboned with frugall contentment, ) that if God 
doe ſtill youchſate the Moone-diall of this 

RN 2 dark- 
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darkſome life, with the reflexe of his intel- 
leuall illumined influence, this triple-whee- 
led clocke may ſtill be kept in motion, 
by the diuine agilitie of his Law- 
fauouring ſpirit. 


A TABLE OF THE 
Sections or Diuiſions of the 
princi intes, matters, and que- 
ons which mehandied in? 


eueric Dialogue. 


T he Diniſuons and principall contents of the firſt 
Dialogue of Prohibitions and Conſultations, 


The I, D iniſrom: 


5 ke He original of tithes is inquired of. 
< Y =,” . . 
LIN IRE 2 The councell of Conſtance is ſaid 

Nb RIS mT 
ZN to haue condemned Wick/ife for 
holding tithes to bee pure almes. 


The 2, Dexuiſion, 


' 2 Theoriginalloftithes is demonltrated to be 
by the law of God. 2. God his deputies for there- 
ceiPt of tithes arc ſet downe. 3. The heathens which 
knew not God had great regard of of paying tithes. - 
4. Lucullw is ſpecially commended for the paying 
of tithes, 5. Camus 15 likewiſe commended for his 
diligence in procuring tenth to be payed. 6. The 
Romanecs carefull in paying firlt fruits. 


3, Diviſion, 


2 Whether Parſons ought to haue no more [j- 


ung then tithes. 2. Itis denyed by the Canoniſt 
that they ought to hane no more ling, 


X 2 4, Diniſion, 


The Table. 


4» Diniſron, 


1 Alay manby the Canon-law may preſcribe 
11 paying a ſpeciall portion in lieu of tithes. 2. The 
cull lawe agreeth thereunto.. 3. By the com- 
mon lawe a man may preſcribe in paying a tempo. 
rall recompence in licu of tithe. 


5. Diniſcon. 


1 Two ſottes of tithes are ſet downe by the 
Canoniſt: ſome feudall, ſome eccleſiaſticall. 2. 
The Church onely holdeth conuſaunce of the 
right of tithes by the Cannon lawe. 3. The 
king of Fraunce his edi& touching tithes is ſette 
downe. 4 That by the Canon law where the 
queltion of tithes is fas, and not iris, the exa« 
mination thereof may belong to a laye iudge. 
5. Where the ſuite of tithes is betwixt clergic 
men though it bee mcerely poſleſlorie, yet it be 
longeth to an eccleſiaſticall iudge by the Canon 


law. 
. 6, Divifor. 


T The nature of feudall tithes is opened by 
the Canoniſt. 2 Charles Martle is accuſed of 
Church-pillage. 3. The Canonilt telleth a ſtrange 
tale of Charles Martle. 4. It 1sthought of No- 
womathes to bee but a fable. 5. One of the an- 
cient ſtatutes of England is compared with the a- 
foreſaid edit of the king of Fraunce, 6. The 
common law agrecth with the Canon in the attri- 
buting 


The Table. 


buting of the deciſion of the right of tithes to the 
ſpirituall iudge. 7. Where one parſon may ſue 
a ſpolation againſt the other .in the fpirituall 
- court. 8. The executors may bee ſuedin the ſpi- 

rituall court. 9. Of what trees tithes may bee be. 
maunded by the ſtatute of 45.E. 3. To. That 
the rent payed for tithes ypona leaſe for yeares is a 
laye chattclI. 


7, Diniſion, 


1 A precept i\ſueth with -a monition vnder 
payne of excommunuication for the due ſatisfaRtion 
of tithes. | 


$, D inifion, 


8 Thedegrees which the Canon lay obſerueth 
in puniſhing offences in the clergie. 2. Two ſorts 
of excommuniation ſette downe by the Canonilt, 
3 - Thecompulſone ſtatutes of England for pay- 
ment of tithes are mentioned by the barriſter 4. 


Impropriate tithes at the common lay are compa» 
red with feudall tithes. 


9. Dinifion. 
x The Ordinaric ex officio may cite men to pay 
tythes. 
10. Dixiſion. 


1 Two fortes ofherctickes : formatns, and /afþec- 
148 


x -- 


The Table. 


tr, 2. Inwhat cauſe the wife and children of he- 
retickes ſhall enioy their landes. 3. Heretickes by 
the cull law not puniſhable by fire. 4. The Ca- 
noniſt poaſteth the puniſhment of heretickes to the , 
common law. 5. The profeſſor of common law 
bandeth backe againe the puniſhment of heretikes 
to the Canon law. 


Ii, Dinifon. 


x What thinges may bee tearmed Church-land 
by the cuuill law. 2. Of Churchyards the ſpirituall 

ourt ſhall hold iwuriſdition by the common laye. 
3- The right of gleabe lande 1s triable by the com- 
monlaw. 4. Lands deuiſed not ſubie&t to the w- 
riſdition of the eccleſiaſticall Court 5. Suites for 
chattels real muſt be in the ſpirituall court. 


I 2. Diniſior. 


2 That &wpatreonatus by the Canon law is deter- 
minable inthe ecclefiaſticall court : and that it paſ- 
ſeth by the word (eccleſia.) 2. The dwers fignifica- 
tions of the word eccleſia at the common lawe, 3. 
Theintereſt of the Parſon, patron, and Ordinarie, 
in the Church is ſhewed. 4. What thinges doe 
make a patron by the Canon law. y. Ins patronatrss 
15 one of the proper obieRs of the common lay. 6. 
Thatan wy ems hethin tenure. 


| I 3. Dixifion. 
I Puniſhment prolefione 


fidei concerning a tem- 
porall ate,is not co be adiudgedin the eccleſiaſtical 


COUTrt, 


aca." 


TheT able 
Court. 2. Permurie in an ecclefiaſticall court puni- 
ſhable in an ecleſiaſticall court. 3. Lindwoods au- 
thoritie touching puniſhment pro [2/rore fides in tem- 
porall matters at the eccleſiaſtical Jaw isnot admit- 
ted. 4 The barriſter diſproucth the generall cita- 
tions of Biſhoppes ad Sacramenta preſtanda by the 
common lawe. 5. Nomomath encountreth him nn - 


this point. 6. The quill law agreeth with the Ca- 


non in matter of oathes. 


The Diutſfions and principall 


contents ofthe ſecond Dialogue of 
Actions vpon the Calc. 


IT Ss Dinifion. 
I 'T He reaſon is ſhewed wherefore a{tio ininri- 


arum hath ſo generall a name at the Cuuill 

law. 2. The barriſter compareth an a&i- 
on vpon the cafe at the common law to D.Stephens 
his water. 


2. Diniſ;on, 


1 Anaction vpon the caſe licth againſt the kee- 
per of a common Inne if goods bee embealiled. 2. 
It aftraunger lodge with me by my conſent, and do 
embcaſ1l zoods, the Innekeeper ſhall not bee char- 
oed. 3. Ifmy ſcruant embeaſill my goodes,the In- 
keeper ſhall not be charged. 4. By the cull lawe 
the Innekeeper 15 to bec charged with ation if his 


{cruants ſteale goods. F, It through the default of - 


the maſter of a ſlippe goods be ſtolne, the owner 


of the ſhip 1s to make recOMPence. 
d4 3. Diniſion. 
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3. Diniſion. 


Tz By the cuill lawitisnot neceſſarie, that there 
be mutuall conſideration in contrates. 2. Three 
forts of contrates by the quill law. 3. What is 
a proper contract by the ciuill law. 4. What an 
1mproper contract 1s by the ciuill law. 5. What 
a moſt improper contraR is by the ciuill law. 6. 
The common-law admittethno contratts, but ſuch 


as be proper. 


x That no fare ought to beepayed for them 
that die i aſhip,if the maſter of the ſhip did aſſume 
to bring them ſafe to ſhoare. 2. Ifa child be borne 
in ſcafaring, nothing is to bee payed for that childe. 
3- | The barriſter putteth a caſe of carying a horſe 
ſafe and ſound oucr Humber. 4. The Cannon 
law agreeth with the ciuill in caſes of umproper con- 
tractes. 

5. Diniſron 


T That by the common law want of skill is to 
be puniſhed by an aCtion vpon the caſe, if there be ; 
an aſſumpſit eyther implicatiue or expreſſed. 2. 
That by the cull law want of skill onely is puni- 
ſhable. 3. By the Canon lawcraſſa & ſupinaigns- 


rantia non cxcuſat. 
6 . D ini/ron , 


x Cucumuention do/pmalo puniſhable by the 
| chull 


The Table 


ciuill law. 2. A difterence at the cull law betwixt 
dolus malus and dolus bonus. 3 T he ſame difference 
the Canon law obſerueth. 4. Dolusmalus puniſh- 


able at the common law by an a&tion vpon the caſe, 
or a writ of deceit. 


- 7. Diniſron, 


1 Contemptuous ſpeeches are not puniſhable 
by the cuuill law. 2. Opprobrious ſpeeches which 
proceede of malice are puniſhed. 3 It is obieed 
that the Grecians did tollerate ſarcaſinicall ſpeeches 
againſt wicked men. 4. Ariſtophanes 1s condem- 
ned for his bitter detrations. 5, The dewlſors & 
publiſhers of libels puniſhable by the cuil] law. 6.. 
'The cannon law 1s ſeucre againſt ſuch. 7. Re- 


pig ſpecches uniſhable at the common lawe 


y an action vpon the calc. 


The Diutſions and principall 


contents ofthe third Dialogue 
of Debtes. 


I [ may grow by writing, or eſpecialtie. 


2. An obligation may be by deed inden- 

icd at the cull law. g. What an #ſtra- 

wentum garrantigie, 1s at the cull Jaw, 4. 
T hree ſorts of bonds by the cull law. 5. Debt ma 
orow by way of contract. 6 .T he canon law agreeth 
with the cuill in matters of bonds, & dcbts.7. Debts 
may grow by contra@ by the common law. 8. An 
ation of debt Iy<th at the common Jawe for the 
loane of money. 9. An action of debt lycth at the 


2 CONMUNNON 
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common law for a meere duetie. 10. An oblioa- 
ton made after a contraQ diſſolueth the contra by 
the common law. 11. A manmay bee bound by 
deed indented by the common law. 12. A ſta- 
tute-bond is reſembled to an inſtrument of warran- 
tieat the ciuull Jaw. 13. A deed razedis not good 
at the common law, 14 The common lay agree- 
cth in ſubſtance with the cuill lay in the three ſortes 
of bondes. 15. The common law diſlenteth from 
the ctul law 1n not making the redeliuerie of a bond 
an acquittance, : 


2. Diniſion, 


1 Thatbythecmuill law the executor ſucceedeth 
in vninerſum ins deſuntti. 2. Infinuation of a will 
neceſſarieby the cull law. 3. By the cull law the 
executor or admuniſtrator ought to make an inuen- 
torie of the goods of the partic deceaſed. 4. The 
power of the executor dependeth wholly vpon the 
will of the tcſtator by the Common lawe. x5. 
According to the common lawe a deuiſe 1s of no 
force vntill the death of the deuiſor.: 6. The com- 
mon law agreeth with the cul in the inſinuation of 
willes. 7. That an ation of debt wil he againſt 


O 


the ordinarie. 8. The common law agreeth with 


the ciull in adminiſtring goodes compriſed in the 
Inuentorie according to the teſtament. gy, What 


may properly bee ſaid to bee aſlets in the hands of 


the executors. 


3. Diniſion. = 


1 The ngOrous lawe of the Romanes in their 
EXccution | 


Wulte ohh =Y wt WC l ” 
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execution for det. 2. The execution of the Ro- 
maines greatly to bee reprooued , becauſe it did 
depriue men of buriall. 3. That the rigorous Law 
of executionfor dette was afterward abrocated by 
the Romanes. 4. That by the Ciuill Law execu- 
tion lieth for dette vpon the goods of the partie,and 
how far forth the word (goodes) extendeth. 5. A 
fower-fold execution for dette at the common Law. 
6. Theexecution of goodes by Fiers facias is ope- 
ned. 7. Execution by Elegit 1s opened. 8. Exe- 
cution vpon ſtatute merchant is opened. 9g, Exc- 


cution by Capias ad ſatis faciendum 1s {hcwed, 


The dinifions and principall 


contents of the fourth Dialogue, 
of Accomptes. 


1. I N what caſe a man 1s accomptable at the Ci11ll 
[ Law per attionem eiltmatoriam, 2. The diffe- 
rence of a generall and a ſpeciall Bailie at the 
common Law. 23. What things belong to the 


O 


charge of the Baile of a Mannour. 4 That by the 
common Law if the Baihe be premdicial to his Ma- 


{ter , he 15 to make recompencc. 
2. Dintſos. 


x By the Ciuill Law the Bailiets diſcharged , if 
the Maſter intermeddle. 2. T hat by the comon law 
as \well as by the Cul, he that is put in ſpecial truſt 


to procure the profit of an other, 15 accomptable. 
Be 3 .Diti- 


| | The Table. 


3. Diniſton, 


x Accompt ought to be made to the Executors 
by the Cuull Law. 2. The ſameis warranted by 
the common Law. 3. That awritof Accompt by 
the Canon Law, will not he againſt executors , vn- 
lefle it be in ſome ſpeciall caſes. 


4. Dini{iow. 


i What authoritie may be aſſigned to a bailie by 
the cuuill Law. 2. The difference of an authoritie, 
a charge, and commaunde by the cuill Law. 3. 
The Canon Lai 1s againlt the difference ; So like- 
wiſe is the common Lav. 


5. Diniſjon. 


17 Thedifference betwixt a Baile, a Sollicitor, 
an Attourney and a Deputie, is ſhewed out of the 
cull Law. 2. The difference holdeth not in the 
Canon Law. 3. The common Law according to 
the aforeſaid difference more agrecth with the cwill, 
then with the Canon Law. 4. That by the cull 

= Law,contrary to the common law, there 1s no man- 
ner of intereſt m a Deputic. 


6 . D ini[ton, 


T7 Thatthe Baillie or Attourney may not take 
halte the land, for the purchaſing or compaſling of 
tic other haife. 2. That thelike matter is forbid- 
den by ihe Canon Law. 3. The common Law 
agrectii with them. 

To Dittt- 


% 


The Table. 


7. Diniſion. 


x Two ſortes of Accomptants by the Cnull 
Law. 2. Likewiſe y the Canon Law.. 3. And 


alſo by the common Law. T_ 


The diuiſions and Fincipal] 


contents of the fifth Dialogue, 0 
Walt done ina mans ground. 


I. Dixiſron. 


A F what thinges Walt may be committed by 
the Ciuill Law. 2. Cutting of Wood in 
Sylna ceana by the ciuill Lawis no Walt. 3. The 
common Law agreeth with the cull, that Walt 
may be in the decaie of an houſe. 4. A ſpe- 
clall couenant will binde the partie to repaire hou- 
ſes and walles battered downe by violence ynreſiſta- 
ble, by the common Law. 5. The tenant by the 
common Law, may cut Trees for the reparation of 
houſes. 6. The common Law agreeth with the 
Cuuill in the cutting of flea cedua. 7. The com- 
mon Law agreeth with the Cuull in tollerating the 
lopping of Trees , which may be auailcable for 


ther oroweth. 


2, D#usfon. 


1 That both by the Cuill and common Law, 
where land is empeired by the inundation of water, 
this 1s walt. 

3 X Dini/ion, 


x Thatby the common Law,he that commeth i" 
| lan 


The Table. 


land by an other mans graunt, ought to vſeit accor- 
ding to the graunt. 2. The digging for coale or 
claie in the Jand demiſed is Walk y the common 
Law. 3. Thelſufterig of the ground to become 
ruſhie, or weedie, by the common Law is Walt. 
4. That the Ciuill Law agreeth with the common 


Law,un ſuftering oneto amend conduit-pypes in an 
other mans ground. 


3. Diniſton, 


I Thepuniſhment of Waſtby the Ciuill Layy. 
2. Thepuniſhment of Waſt by the common law. 


'FThe diuiſions and principal] 


contents of the {1xth Dialogue, 
of Parccners. 


IT. Diuiſion. 
dr ſortes of Parceners : Parceners by the 


common Law,and Parceners by Cuſtome. 

2. Who be Parceners by the common 

Law. 3. Who be Parceners by the Cu- 

ſtome. 4. That by the cuill Law where 3. heires 

are inftituted , they are not reputed as one heire. 

5. That by the common Law Parceners are repu- 

ted as one here, as to the diſcent of the land. 6. 

Parceners in regard of the particion are accepted as 
{cuerall perſons. 


2. Diniſton, 


x The Statute of 31.H.8. giueth a writ de Par- 


titione facienda , as well to Jomtenants , and Te- 
nants 


gants in common, as to parceners. 2. The three 


ſcuerall ations againſt Parceners, TIointenants, and 
Tenants in common by the Ciuill Law. 


3- Dinifion, 


; Diuerſe kindes of Particion at the common 
Law. Firſt : Aparticion to haue athird part, or a 
4. part . 2. A particion by way of relcaſe. 3. Par- 
ticion by the ou of a thing de nowo., 4. Parti« 
cion by way of reſeruation. 5. Particion by taking 
the third part , or the fourth part of the profites. 6. 
A difference in the Cuuill Law , where a thing that 
hath partes coherentes is duided , and where a thing 
that hath partes diifanter. 


The diniſions and principall 


contents of the ſeauenth Dialogue, 
of Conditions. 


Jo Dixiſron. 


1. (C7) doth not alwaie fignifie a condition in the 

Cuull Law. 2. Sometime it fignfieth an 
yncertaine cauſe. 3 . Sometime it ſignifieth a cer- 
taine cauſe, 4. Sometime an vncertaine event. 5. 
Sometime a condition. 6. (Ss) doth fignrfieth an 
yncertaine caufe-at the common Law. 7. (.S:) fig- 
niftieth a certain cauſe at the common Lav. 8. Like- 
wiſe an vncertaine euent by the common Lavv. 9. 
Likewiſe a condition. 


y 4 2d Dixie 


1 The word ( Nþ,) or vnleſle, doth ſometimes 
ſignifiea condition atthe Cililt Law. 2 . How a 
modification or limitation of a graunt is made. 3. 
A difference betwixt a lmitation, and a condition 
at the common Law. 4. The common Lay is 


more ample and large-handed then the Ciull Law: 


za matters of limitation. 


3. Diuifion. 


 _ n {Rwrſc,) orthe word (againe ) ſignificth once 
agane by the Cuull Law. 2 . How farre forth a 


word of reſtraint is to be extended by the common. 


Lay. 


4+ Dinifron, 


| 2 Anagreement by word may defeat a matter 
m writing by the ciuill Law. 2. The common Law 
35 quite contrarie to the aforeſaid aſlertion of the 
wll Law. 


5, Diniſon, 


2 Three ſortcs of impoſlibilities at the Ciuill 
Law. 2. What impoſſibilitas iris is at the Ciuill 
Law. 3. What impoſcibilitas fafts 15 at the Ciuill 
Law. 4. mpoſcibilitas nature by the. Cuuill Law. 
'5. Whuch be conditions againſt Law by the cen- 
ſure of the Canon Law. 6. What conditions um- 
pollibleinfaR are at the common Lay. 


G. Diniſion 
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6, Diniſion, 


1 Conditions by the cuill law are taken ac- 
cording to equitie. 2. The common lawe taketh 
conditions many times ſtriftly. 


7. Dixiſion. 
7 There may bee a ſubſtitution conditionall of 


one heire after another, or one executor after an 0+ 
ther at the ciuill law. 2: The heire at the cull 
law muſt ſuccedere in vninerſums ins defuniti, 3. BY 
will according to the common law an entre may be 
limited to a ſtraunger. . 4. The aduantage of en- 
try linuted to a ſtranger, is in the late reports doubt- 
ed of. 5. That the entry for the condition broken 
defeateth the whole eſtate. 


FINIS. 


